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NOTE TO THE READER

This book is based on the main speeches, lectures and debates
from the conference that took place on the 5th and 6th of June 2014
at the Court of Appeal in Paris and at the Court of Cassation in
order to celebrate the 10th anniversary of GEMME. It also contains
texts written by members of GEMME.
The information in this book does not necessary reflect the
official position of GEMME and thus GEMME does not accept any
liability in regard to the information or data to which this book makes
reference.
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The English version of this book was achieved by GEMME
Romania with the support of the Romanian Judges' Forum
Association.
The French into English translation and coordination of this
book was done by Cornelia Banghea - interpreter, translator and
mediator, member of the Mediation Center in Craiova and vicepresident of the Association for Dispute Resolution through
Mediation (ASDM).
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PREFACE

Why this book?
GEMME celebrates its 10th anniversary: it is a moment that
deserves to be celebrated.
It is difficult to start an association and give it wings, especially
since it is a multinational one, formed by people coming from
different countries, having different cultures, different responses to
challenges, different lifestyles and different mindsets.
But it is possible to experience this diversity and prevail in unity
because it is the common denominator that connects us together
and gives us a common vision.
We wish Justice and Peace to our country and to our fellow
citizens. And we know that mediation represents nowadays an
indispensable tool at the service of citizens whose conflicts should
be eradicated.
One has said: If you want peace, fight for Justice! We want to
add that mediation is the privileged way for obtaining those
objectives.
We are aware that the judicial institution is indispensable and
fundamental. But, at the same time we are also aware of the fact
that nowadays it is not conceivable that we can satisfy the need for
Justice by following a unique pathway in which all conflicts could
be solved.
Obviously, the celebration of the 10th anniversary of GEMME
reaches its peak at the Conference in Paris on the 5th and 6th of
June 2014, but this book is a milestone in the history, created to be
11

a reference for the present and to remain a reference for the future.
I want to give thanks to those who made this book possible.
Long live GEMME!
Jaime Octávio Cardona Ferreira,
President of GEMME,
Former First President of the Supreme Court of Portugal
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FORWORD

Disputes are part of the human nature and their resolution (or
their non-resolution) is very costly. There are not only the judicial
and financial costs incurred by the people concerned, but there are
also social, environmental and strategic costs. It is essential to
manage these conflicts in a more efficient way in order to enhance
the competitiveness of the European economy.
The study Rebooting the mediation Directive published by
the European Parliament in January 2014 estimates that between
15 and 40 billion Euros could have been saved if the trial had been
systematically preceded by a mediation procedure (only for the civil
and commercial cases), without taking into consideration the
cumulated waiting time that is estimated to around 8 million years!
In most of the European countries, the judges are used to suggest
or recommend to the parties to try to solve their conflicts through
mediation. The practice is nonetheless very diverse and still
underdeveloped. There are rare cases in which judges take the
mediation process into account systematically. This is often due to
a lack of knowledge of the mediation process, a lack of support to
organize the mediation or a less favourable legal framework or
judicial practice.
Within the project Mediation meets Judges there are going to
be over forty workshops with judges and mediators in seven
European countries. The judges will be provided a series of tools in
order to facilitate for them a system to convey the parties to a
mediator. There will be implemented an on duty mediator system
13

and certain commercial courts will have permanent mediators offices
in order to give the parties the opportunity to have their questions
answered or to start the mediation process with no further delays.
The project Mediation meets Judges is implemented by
EUROCHAMBERS, GEMME and the mediation centres within the
Chambers of Commerce in Andalusia, Barcelona, Bulgaria, Brussels,
Cyprus, Spain, Ireland, Milan and Paris.
This project was launched symbolically when celebrating
GEMMEs 10th anniversary when the shakers and the movers of
the mediation gather together to attend a conference in order to
promote mediation, the road to peace for the justice in Europe.
The publication of this book, under the scientific supervision
of GEMME, is co-funded by the European Commission within a
project called Mediation meets Judges with the purpose of
promoting the mediation within courts.
Richard Weber,
President EUROCHAMBERS
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INTRODUCTION
Guy Canivet,
First Honorary President of the Court of Cassation,
Member of Constitutional Council
I am deeply sorry that the work schedule of the Constitutional
Council prevents me from participating in the celebration conference
of the 10th anniversary of the European Association of Judges for
Mediation, since I really wanted to attend it. Even if I do not deliver
this message in person, I wish I expressed all my gratitude and all
my consideration along with my encouragements.
First I want to express my gratitude towards Béatrice
BRENNEUR and the team that created GEMME. In 2003, Béatrice
BRENNEUR confided in me that it seemed useful to give a European
dimension to the mediation movement initiated in France and I gladly
assured her of the support of the First President of the Court of
Cassation.
I was personally convinced that mediation needed to be given a
strong impulse as a regular and general way of solving conflicts. I
had already expressed my strong opinion on this topic in public,
and between 1996 and 1999 I had launched an intensive programme
designed to encourage the use of mediation within the court of appeal
in Paris and its jurisdiction.
I considered being beneficial that I ensured the presidency of
GEMME during its founding stages, since I was allowed to gain
insight on the fundamentals of the consensual justice and to have
enjoyed working alongside GEMME team. I will fondly remember
15

their availability, their dedication, and their friendship. I am deeply
grateful for everything.
That happy and productive time ended in favour of the necessity
of the rotation. There were others who took over the responsibility
of the presidency, and you have undertaken that responsibility
nowadays, Mr. President CARDONA-FERREIRA. Under your
authority and with the support of Béatrice BRENNEUR, GEMME
has multiplied its activities, has developed a common culture of
mediation at the European level, has cooperated with the European
institutions for the drafting of the Directive issued on the 21st of
May 2008, has reinforced its core objectives, has re-established,
professionalized and specialized the implementation of its objectives
in various fields of justice, has gained the necessary expertise and
has created evaluation systems.
Due to these initiatives, mediation is an institution at the pick
of its maturity, well established on its continuous development phase.
This quality action deserves our outmost respect. But the celebration
of 10 years of existence is naturally forward-looking. This conference
is the perfect opportunity to set new roads by accelerating the
reflexion of various sections of the organization. One of the roads
that can be taken is to enrich the European theories bringing along
experiences of the mediation as it is practiced in various regions of
the world and especially in Asia.
I wish you to continue this innovative work of anticipation and
openness for the benefit of justice.
I am honoured by your invitation to be a speaker at this
conference and I am deeply sorry for not being present there.
Mr. President, please receive my warmest thoughts regarding
my devotion to the objectives that you pursue and please send my
deepest feelings to the members of the association.

16

Mediation, mediation, mediation? Mediation!
1. As it is the case of any anniversary, the anniversary of ten
years from the creation of the European Association of Judges for
Mediation (GEMME) is a good opportunity to take a look back and
reconsider our objectives, evaluate the activity review and question
the issues that are still to be talked about in order to open new ways.
All this was wonderfully addressed with the occasion of the
conference that took place in Paris, on the 5th and 6th of June 2014.
2. Mediation. As it is stipulated in its by-laws, the objective of
GEMME was to reunite the judges in various countries of Europe
with the purpose of comparing the regulations and the practice of
judicial mediation within various judicial systems and to ensure
together their promotion according to their respective traditions.
Since the Association was founded, its objective was extensively
achieved. Nowadays, GEMME gathers judges from most of the
countries on the old continent and there are national sections formed
in 26 of them. The various legislation systems were researched, the
national practices were compared and debated on, and the European
texts were analysed. The diversity of all the practices of the European
countries is the asset of the movement, and it establishes a critical
dialogue between the members that is very well described in the
second part of this work. The European geography of the mediation
is thus completely explored. The proven success of this established
work pushes us to outstand our ambitions to firstly expand the study
of the mediation to the judicial cultures around the world  the
conference organized in 2003 at the Cassation Court on the topic
Mediation Overview in the World was already a step in this
direction  and to create a federative structure of mediation systems
that clusters the countries of all the continents.
3. Mediation. The review and the comparison of mediation
traditions are useful as long as they contribute to drawing mutual
principles regarding the objectives, the organization, the methods,
17

the ethics, the statute of the actors, the positions of the parties and
of their representatives, the way the mediation solutions are
considered by courts and the way they are enforced. By setting
together laws, experiences, know-how and cultures, the challenge
is to extract the best method, to underline good practices, to give
conceptual power and theoretical bases to the mediation, to make
mediation the basic and universal method of solving disputes and
to use mediation to privileged fields as family, social, commercial,
and administrative cases. This is not about dealing with mediation,
but giving mediation the theoretical and practical dimension of a
worldwide method. The by-laws of GEMME support this universal
vocation. The third part of this work, which refers to the emergence
of good practices and to the expansion of mediation, engages in this
overview. We need to make progress in this direction and Europe
has a lot to learn from other mediation traditions, especially from
Asian cultures.
4. Mediation? All this does not stop us from questioning the
European dimension of mediation. The Directive 2008/52/CE of
the European Parliament and European Council on the 21st of May
2008 regarding certain aspects of mediation in civil and commercial
matters has clarified some of these aspects. However, there are some
other ones to consider, too. Even if the article 4 of the Directive
stipulates the quality of the mediation, its dispositions leave at the
disposal of each State how to regulate the selection, the training
and the certifying of the mediators and how to control the quality of
the mediation. Considering the fact that mediation is part of the
justice system, there must be some warranty for the training
programs, the ethics and good practices for the mediators that should
be considered. This asks for regulations and effective mechanisms
to control the quality of the process. This is exactly why courts
from the European Union demand clear procedures for the mediator
profession.
18

5. There are also other issues, such as the cost of the mediation:
for the already discussed reasons, the fees of the mediators cannot
be entirely unlimited. This is also the case when new technologies
are used, especially on-line mediation and the combination of
mediation with other methods of solving conflicts, as
mediation-arbitration. If the objective is to overcome the old science
of the court trial inherited from the Roman law, the mediation does
not escape the present challenges of justice regarding the guarantees
of the fundamental rights and the balance of the parties in a general
movement of patrimonialization of the conflicts and of repossession
of the litigants.
6. Mediation! Here comes the time for a prospective view. If
the mediation is rooted in the history and it can claim to adhere to
the great philosophic and religious currents, then it can only make
any progress if it adapts and reinvent itself. Of course that the attitude
of the public authorities in the countries in Europe regarding the
mediation process progressed from hostility and indifference to more
favourable attitudes  the numerous representatives of Governments
bear witness  but mediation will only impose itself only because
of the modern approach of its methods and its ability to solve present
day conflicts.
What are the drivers of the innovation? Is it a new attitude of
the judge towards the trail and the litigants? Is it a better confidence
in the ability of people to solve their own conflictual situations? Is
it a more systematic approach of the human sciences? Is it giving
the companies efficient tools in order to renegotiate their
agreements? The enthusiasm of the leaders of GEMME and of its
members at the spring conference added to the dynamic of a soft
justice trend will certainly leave room to imagine the roads of
progress.
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INTRODUCTORY REMARKS
François Falletti,
General Prosecutor at the Court of Appeal in Paris
First of all I want to show my gratitude for the contribution
regarding the conceptual work and for the impulse of the European
Association of Judges for Mediation to the efforts made for the
development of the mediation in the civil and criminal judicial
procedures in our country and in Europe.
There are numerous cases brought to justice in which settling
the conflict is not enough in order to solve a situation or to maintain
a necessary connection and thus the purpose of justice remains
unaccomplished. The situation is blocked, and the law system will
not be able to restore the relationship between the parties.
It is a necessity to anticipate and to complete the procedures in
front of the judge, sometimes maybe even to postpone the court
trial for a certain period in which a third neutral and independent
party can act using the techniques of the dialogue.
Officially developed as a reconstruction process of the relation
based on the autonomy and the responsibility of the parties
confronting break-up situations, the mediation of family cases grew
significantly and adapted to the judicial activity ever since the
legislator committed to implement it effectively in 1995.
Within the court of appeal in Paris, even if the civil mediation
addresses in fact only to a small percentage of solved disputes (1.5%
in social matters and 5% in commercial matters), the mediators have
20

been present alongside the judges ever since the end of 2000 in
order to help solve the cases that they considered to qualify for this
rebuilding method.
In a context of a difficult organization and with constant means,
the most convinced judges are the ones conveying cases to mediation
in order to implement it in a sustainable way.
For a few years now, the request for mediation took the form of
sending the parties by a double convocation since the fees of the
law suit were registered or the petition was filed and, even if there
is a high failure rate because of the difficulty to convince the parties
to participate in a mediation, the number of mediated cases has
grown.
Especially in family matters, the parties are invited to meet
together or separately one or more mediators in order to be informed
about the advantages of this method.
Also in family matters, the organization and the financing of
the family mediation were entrusted since 2006 to departmental
committees of funders presided by family services agencies. These
committees have the mission to watch over the balance of the
associative offer considering the needs of the parties.
This unique system in which justice participates as a funder is
very satisfying and guarantees the genuine professionalism of the
mediators. It led to the elaboration of a national coordinate system
of the services provided by family mediation.
In this context, the number of awareness briefings based on
double convocation of the parties increased and so did the number
of mediations, even if it was at a lower rate.
Thus, at the national level, the increase in the use of mediation
in family matters in judicial cases translates into the fact that between
2009 and 2012, the number of briefings, meetings and sessions in
family mediation grew at an average rate of 6.9%.
Even when they do not reach a verbal or written agreement,
reopening the dialogue has the purpose of preventing the escalation
21

of conflict and of avoiding that it evolves into a crime of
non-representation of children, or an abandonment of the family, or
avoiding violent manifestations within the couple.
In order to reinforce the mediation procedures, the chancery
experiments at the present a mandatory preliminary mediation
procedure for the post divorce procedures. The first results are
already available and they are very encouraging. Final results are to
be expected in 2015 and they will require a legislative change.
This conference represents for me an occasion to enlighten the
contribution of mediation in criminal matters within the measures
rightfully called the third way, alternative measures to the common
proceedings ordered by the prosecutors office, if these cases can
be referred to mediation, for the less severe cases involving first 
time offenders, or for the offenses that concern family matters.
In criminal matters, before or after the decision, the alternative
measure or the judicial control can equally happen as a meeting or
as a dialogue within accountability or discussion groups. The
offender who admits to his crime goes through a stage of self 
assessment of his behaviour in the presence of other offenders and
social workers in order to avoid the relapse.
More recently, the concept of restorative justice has appeared
in our law, this measure being based on the voluntary work that
allows the offender or the group of offenders to start a dialogue
with the victim of a similar offence or with a group of victims in
order to understand the reasons that led to the offence and to repair
the consequences.
At present, this kind of approach is experienced within our court
of appeal.
Being more and more used and encouraged, the mediation
process is also a method of the future of our justice.
I personally wish that the works of this conference of GEMME
would be successful.

22

I. GEMME, UNIFYING PILLAR
OF INITIATIVES
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I DREAM, THEREFORE I LIVE!
Jaime Octavio Cardona Ferreira,
President of GEMME,
Former President of the Supreme Court of Justice in Portugal
President of the Council of Judges in Portugal
1. As current President of the European Association of Judges
for Mediation (GEMME), it was impossible not to write a few lines
for the book issued with the occasion of the 10th anniversary.
GEMME was founded at the end of December 2003, on
Christmas Eve.
Its inception marked the first milestone of a new road for
conflict resolution.
Béatrice Brenneur  whom I salute with respect and
admiration  and her associates from that time knew how to convey
and to promote two basic premises that made everything possible:
on the one hand, mediation was an indicator of the perception that
people had, and on the other hand, in order for this idea to prosper,
the wind of the mediation had to blow at least over the entire
countries of the new Europe, the European Union.
It is indeed difficult to discern in what way the historical context
had influenced the founding of GEMME, but I am convinced that
there is a close connection between this inception and the winds of
the European history. We cannot forget the fact that starting with
its creation, the by-laws of GEMME were created in order for
nationals of the countries from the European Union to adhere to it.
Later on, GEMME opened up to other members from the European
24

Free Trade Association (EFTA) and I am convinced that the vocation
of GEMME is to incorporate all the countries of Europe. Keep in
mind that our Board of directors already has an active observer
originating from a country situated outside the perimeter of the
European Union and of EFTA: Russia.
In any event, we can only conclude that GEMME, given the
conditions of its creation, was rooted within the dynamics of unity
in diversity and within the Peace ideal that represents the essence
of the European Union itself.
This very dynamics and this ideal were at the core of the creation
in the mid of 20th century of the European Coal and Steel Community
(ECSC), established by Germany, Belgium, France, Italy,
Luxembourg, and the Netherlands, having as main purpose to
guarantee the peace in Europe through the Economic Union, not
without having in mind, in my opinion, the continuation of a certain
convergence of a political plan.
In this respect, and I express myself here as the European citizen
that I consider myself to be in its fullness, I am deeply convinced
that beyond all the setbacks and all the difficulties, the European
Union will carry on because, as the philosopher says, the road is
build by walking on it.
The ides of Polis is associated with the origin of the conception
of a harmonious world.
The ancient Greece, the birthplace of the European culture,
already showed that the Polis was the City-State, namely the
political assembly of the citizens, of the institutions, including the
judicial organs, the territories, the economy sources, etc. In short,
the Polis was formed by the set of values and social needs. And
according to this line of thinking, the distinction between good and
bad, of what is right and wrong, the concern of giving everyone
what they are due (as Aristotle said), is at the heart of the Polis,
or of the Justice.
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Justice is not to be mistaken for the law, nor for the legislation,
or for the jurisdiction. It is an essential value and an objective for
the human harmony.
Justice is the existential condition of the Polis, a prerequisite
without which this cannot exist or endure, and all this because of
the troubles and the insecurity that will happen.
2. What does that have to do with GEMME? Everything!
Actually, if Justice is a sine qua non condition for the Polis,
for the States, for the Citizenship, for the Democracy, then we
discover that mediation is a tool, a means, an inherent road for
Justice.
In other words, Justice was conceived as a milestone of the
new Europe directed towards Peace. Because Europe was
exhausted by wars, it wanted peace, but they knew that Peace was
not defined by the absence of the war. The Peace is represented by
the well-being, the safety, the happiness, as Jesus Christ proclaimed
it: May the Peace be with you! And based on this definition of
Peace, Justice is its twin sister.
We have overcome the idea of vengeance, as in the saying an
eye for an eye, a tooth for a tooth and now Justice and Peace want
to guarantee the inner peace of each citizen, within their private
space.
The judicial system does its work and it is doing its best, but the
hype of the daily rhythm and the habits of the judicial duel do not
generally leave any room for any compassion. The citizens want to
preserve in the present the consequences of their deeds and they
look for simplicity. Ultimately, examining the conditions in which
the need for Justice connects with the means of obtaining it leads to
the conclusion that if Justice is the purpose to be accomplished,
the means of obtaining it should be as diverse as possible, in
order to guarantee this purpose.
In my opinion, the essence of mediation sums up to two
concepts: the desire to reach an agreement that is correct and that
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promotes peace and the respect given to this agreement by all the
parties involved.
3. The founding members of GEMME had indeed foreseen the
new sociological being  the new human person in Europe  that
accepted the diversity and wanted unity at the same time, the
person who claimed her citizenship, but also figured out that
the important objectives could be attained only within the
dynamic of unity, and that is difficult but possible to obtain;
even the most convinced individualists realized that the essential
human issues had represented and continue to represent a
common challenge. Getting from the general to the specific view,
the challenges of Justice have acquired a unique social representation
that characterized a new sociological fact due mainly to the growth
potential of the communication and exchanges.
And this is how, at the heart of this almost dialectic dynamic of
innovation and pacification that is at the same time a cause and a
consequence of this new Europe, with up and downs, the certainty
that the issue of Justice is crucial for the new Europe emerged and
that this was necessary, for the purpose of satisfying the need for
justice, especially in regard to accelerating the duration, to use the
imagination in order to open new roads that completely respect
the fundamental rights of the citizens, and at the same time reach
agreements that are right and that promote the peace.
But the mediation, as it is accepted and established by institutions
such as the European Union and the European Council as a road for
Justice cannot be and it is not a simple technique to reach
agreements. It is much more than that: it is a driver of Peace for
people and societies.
4. In my opinion, this is the essential idea that inspired Béatrice
Brenneur and her colleagues.
This was my reason to join the two month old GEMME  I
wrote to Guy Canivet, the First President of GEMME (whom I had
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met at the reunion of the First Presidents of Supreme Courts of the
European Union).
Ever since I have never stopped getting involved in the activity
of GEMME and I am convinced that GEMME can and should play
a more and more important role in the development of mediation
and in satisfying the need for Justice.
I wish that GEMME will always be what it is now: a
European association guided towards Justice and Peace for our old
(but always young) continent, the cradle of the most generous ideas,
respectful defender of the harmony between different national
and cultural identities, and at the same time aware of the fact that
what unites us is far more precious than the details that may
differentiate us.
5. And my wish is that all of us are convinced that the mediator,
or the lawyer, or the judge or the prosecutor or any other third party
is not that important, but the important person is the citizen that
aspires to Justice and Peace!
And since I am a judge, I cannot help but wish that the mediation
and the courts will work together, will cooperate and will coexist
harmoniously for the benefit of the citizen who needs us and
who has the right to ask for our help.
Congratulations to Béatrice Brenneur and her colleagues!
Long live GEMME!
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A COMMUNICATION CULTURE IN ORDER
TO REGAIN THE PEACE
Béatrice Blohorn-Brenneur,
Honorary President of Chamber
Mediator of the Council of Europe,
Founder of GEMME
In order to impose mediation, we need to push
things We need to bother, to persevere, to continue
notwithstanding the hostility, in spite of the general
disbelief, in spite of the reservations. We need to be
triumphant over the dead Justice.
Guy Canivet, Forword to the book Stress and
Suffering at Work  Confessions of a Judge by Béatrice
Brenneur
The excessive proclamation of human rights gave birth in each
of us of an individualistic spirit. The austerity of an education based
on duty left room for something more exciting: the individual
freedom. If the individuals have rights without knowing the duties
that result out of them, then the phenomenon of the judicialisation
of conflicts starts from that point on. One has to admit the incapacity
of our political leaders to fight against the blockage of justice. In
certain European countries the duration of the procedures gets to
the point where we can almost call it a denial of justice.
Beyond the blockage of courts, the quality of the judicial
response is also to be considered: sometimes it is an obsolete justice,
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backward-looking, busy finding out who is wrong and who is right,
who made the mistake, in short, to do what could be considered the
autopsy of a corpse, resulting in deadly clashes held in judicial
institutions.
Justice is undergoing a crisis: long and expensive trials, court
decisions that are sometimes inappropriate or unjust, too often
misunderstood or difficult to enforce. The judge, driven by the spirit
of justice, cannot be satisfied with this current state.
There are so many difficult cases in which the judge, an excellent
jurist, used the procedural rules in order to kick into touch! And
here is the inadmissibility of the request replacing the long-awaited
judgment on the merits! Yet, the legal professional is proud to have
found the legal spin that allows him to elegantly withdraw from a
delicate case and evacuate the merits of the case. He escapes with
art.
But where is Justice in all this? Is the judge there only to deal
with files without considering the human situations? When the
judicial mechanic replaces the humanist, can we still talk about
Justice?
The States must find solutions that take into consideration the
shift of conflicts against the background of globalisation and the
burdening of the courts. Societies have changed, people have
changed, the relationships have changed, and the disputes have
changed. The responses should consequently adapt to these changes.
Human behaviour: between nature and nurture
Human reactions are the result of innate reflexes and behaviours
acquired during a lifetime. The aggression reflex, connected with
the defence and survival instinct, is innate in humans. The aggressor
defends himself because it seems to him that he is attacked, while it
is not necessarily the case. He wants to be a winner, to be on top,
meaning getting rid of his opponent.
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But humans are social beings. One has to learn how to live in
society; the rules of life in society are given by education. These
rules can vary from country to country: we are brothers by nature,
but alienated by education said Confucius. Things that are not innate
are acquired, either by culture, which is part of the collective
unconscious, either by personal experience or the education given
by the family, school or work.
Solving conflicts, not by eliminating his opponent anymore,
but by finding an amicable and peaceful solution can be learned.
Man has the instinct of defence in his genes; he must acquire
the reflex of peace. The war is innate, peace will be learnt.
Our Judeo-Christian culture and education are based on
guilt and retribution. To avoid the blame, the individual will have
the tendency to cast the guilt on others. We end up in a triangle of
tensions: a victim, an executioner and a saviour. The person taking
on the role of the victim feels threaten whether it is true or false and
takes an aggressive stance in her defence.
However, Justice crystallizes the situation, it designates the
victim and it sanctions the executioner. The conflict between
the individuals blocks and persists. In order to bring peace, one
must break from the triangle of tensions, re-establish the dialogue
and the trust: the person must understand that she is not in danger.
This is the object of mediation where each person takes the time to
listen to the other one.
The social chamber at the Court of Appeal in Grenoble did a
mediation experiment between 1996 and 2005. The judges in charge
with workplace conflicts made an observation: the line managers
and the subordinates are often in conflict because they do not know
how to listen to each other. In 1998, we have discovered the notion
of psychological harassment; the employees resorted to it easily.
If some cases could prove it, others were based solely on the facts
interpretation of the victim.
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The responsible party is the responder. But in order to respond,
one has to listen first. The subordinate has to obey to the order he
received. The verb to obey comes from the Latin word oboedire,
which means to borrow the ear, to listen. Both the line manager
and the subordinate must know how to listen to each other and they
do not know how to do that the whole time. The individual who
does dot communicate isolate himself and he becomes aggressive.
We build on the benevolent attitude of our fellow. This is why it is
necessary to re-establish the communication between individuals.
Mediation aims exactly at this aspect and there is a lot to be done,
since the communication between our societies is increasingly
difficult.
When the dialogue is re-established and the aggressor
understands that he is not in danger, then we can turn towards a
culture of pacification of conflicts. One must readjust the innate
reflex of aggression to reality and help the person who feels he is a
victim understand that he is not necessarily aggressed, and thus
overcome the Judeo- Christian culture of guilt and fight against the
education that makes us fear the other person. There is nothing more
difficult than changing mentalities and overturn prejudices. People
need to reunite in order to create this culture of peace  a radical
change within the society.
This is why GEMME works to ensure that the European culture
of peace through mediation spreads. It is the very topic of this
conference mediation, road of peace for justice in Europe.
Numerous judges noticed that conflicts are often better settled
and better reinforced through the agreement of the parties. The idea
of Justice being ensured by means of a contract in order to find a
balanced solution emerged.
This is the reason why the social chamber of the Court of Appeal
in Grenoble embraced this idea ever since the French law on the 6th
of February 1995 regarding mediation and its implementing Decree
on the 22nd of 1996 were issued.
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In spite of the very encouraging results (1,000 mediations
requested in a few years, with a settlement rate of 80% and 8% of
the judicial cases completely solved through this amicable method
of solving conflicts), the social chamber of Grenoble was confronted
with the habits of the judicial system and with professionals alarmed
by the reform aimed at modifying the system to which they were
accustomed and that was very familiar to them. There is nothing
worse than habit in delaying progress! To refer to the phrase of
Charles Péguy: An accustomed judge is a dead judge to justice!
This happens because, by managing conflicts in order to provide
them with a durable and balanced solution, the professionals that
live out of the conflict of others are shaken-up and they fear that the
statute of their profession is questioned: a great number of judges,
lawyers, and court clerks welcomed this new law and its application
with coldness and even with animosity.
In order to turn towards a different form of justice, a more
humane justice that listens, that is concerned with equity and
efficiency, we need to change out mentalities: the sward of Justice,
but also the scales of Justice.
The Advancement of Mediation
The best job in the world is to unite people, thought
Saint-Exupéry. Can we say that the judge, when solving the conflict,
and created a winner and a loser, managed to unite people? We can
only doubt that. Considering this aspect, is the job of a judge far
from being one of the best jobs in the world?
Certain judges were not completely satisfied with the service
that they provided. These judges, who love their job and who respond
to injustice, questioned the repetitiveness side of the act of justice
and wanted to rethink their role within the Justice of the late 20th
century. But we know that all the people who want to change the
system disrupt and that they are exposed.
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Jean Monnet, one of the fathers of Europe, had come to the
conclusion that people do not voluntarily agree to new ideas as long
as they keep hoping that things may remain in their initial state:
people accept change only in need and they see this need only in a
crisis. Is the crisis of our institutions a chance we need to grasp?
This is a hope for change. But beyond a simple change, we witness
a peaceful revolution. And by setting in place amicable methods of
solving conflicts, in which each party will build roads in order to
understand each other, the job of the judge, if he gets to reorganize
the relationship, is about to become the most wonderful job in the
world. Everyone thinks that you are happy when you live in peace,
without knowing that the true happiness is in the way you gain access
to it. But how can one obtain this change?
A judge cannot overcome the resistance and the interests of the
corporate sector, or convince the actors of the judicial field or alter
the current hierarchy all by herself. One must find support in order
to turn to mediation. Or, in 1996, in spite of the law that made France
the pioneer of the legislation on mediation in Europe, we need to
admit the fact that neither the legislator, nor the government
authorities established a genuine promotion policy for the mediation
and that the judicial officials generally limit it to official speeches.
When we established the practice of mediation at the social
chamber of Grenoble starting from 1996, we were not completely
aware of what we were doing, or able to assess the resistance, the
indifference, or be aware of the fact that the hostility we were facing
was hurting us. In 1999, when I had published in the Gazette du
Palais our experience in Grenoble, I was surprised to receive a letter
from the first honorary president of the Court of Cassation, Pierre
Drai. This magnificent judge, one of the pioneers of mediation back
in 1970 when the strike paralyzed the plant of Citroën, wrote to me
in order to congratulate me for taking that road, and to warn me that
it takes courage. It was not long until we understood what he meant
by that! We were not courageous: we were unaware!
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Before the law issued in 1995, the decisions that referred cases
to mediation were filed to the appeal at the Court of Cassation. The
appeal stated that mediation was not stipulated by the law and the
judge should have decided according to the judicial regulations!
Implying that the justice is denied if a case is sent to mediation!
The Court of Cassation had to say that the judge may delegate to a
mediator his power to reconcile the parties under his mission of
reconciliation stipulated in the article 21 of the Civil Procedure Code.
Fortunately, starting with the law on the 6th of February 1995,
the mediation procedure entered the Civil Procedure Code. When it
was applied by the social chamber in Grenoble, the denial of justice
could no longer be held against, but in exchange, the mentalities
were not prepared for it: generally, the lawyers did not want a
measure that risked lowering their revenue; the judges saw it as a
loss of their authority and the court clerks as an overload of their
work. The last category even appealed to the services of the Ministry
of Justice so that they state that the dispositions regarding mediation
stipulated in the Civil Procedure Code were not to be applied in the
industrial tribunals (conseils de prudhommes)!
The public authorities did not facilitate the advancement of
mediation: they presented it as a way of unburdening the courts.
What a big communication mistake! The response was immediate:
if the courts are burdened, then appoint more judges, but do not
leave justice to be rebated!
The purpose of mediation was not to empty the cupboards of
justice, but to correct the inadequacy of a trial in certain types of
conflicts that triggered emotions, to be a measure of pacifying the
conflict that allowed for durable solutions to be found and the
relationship to be maintained. Mediation aims at improving the
quality of Justice and luckily it may even result in unburdening the
courts.
We needed to react against that approach of that measure, to
explain, and to inform on the mediation process, get together in
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order to conquer the loneliness and to challenge a collective dynamic.
This program was too extensive to be led efficiently only by a judge.
GEMME: a European network of judges for a culture of
mediation
The mediation practice from the social chamber of the Court of
Appeal in Grenoble was recognized in Europe. We were invited to
go and deliver speeches to Brussels, Geneva, Rome, Lisbon,
Barcelona, Valencia, Porto and London. The Belgian judges came
to be inspired by our procedure.
The courts of the European Union wanted to promote mediation.
Its future was to go throughout Europe.
A Belgian colleague, Éric Battistoni, has also encountered the
judicial inaction: he had referred three cases to mediation and he
found himself in front of the discipline commission for three times
on the grounds that he had denied justice! Even if his initiatives
were approved for three times, this is a kind of experience every
judge would rather live without!
Considering Éric Battistoni, we were convinced of his interest
in creating an association in order to bring European judges
together and to create a culture of mediation: beyond the
differences in the judicial systems, the judges could have become
together the actors that were aware of the future of Justice, that
could raise a European spirit, overcome preconceived ideas and
shake the dominant conformism.
This focal point for establishing a modern European justice that
is more equitable, more human, seeking to pacify the conflict and
maintain relationships for the future should have resulted in a
network of judges open to a reform and a partnership between
members of the professions involved in mediation: judges, lawyers,
mediators, court clerks, notaries and bailiffs.
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Jacques Clavière-Schiele, president of chamber at the Court of
Appeal in Paris, to whom Guy Canivet, the first president of the
Court of Appeal in Paris at that time, had delegated the mission to
implement mediation within the social chambers of this court, was
also interested in this project.
After having debated, especially with Ivan Zakine, the honorary
president of chamber at the Court of Cassation who encouraged us
in this direction, Jacques Clavière-Schiele, Eric Battistoni and I have
paid a visit to Guy Canivet at the Court of Cassation. During that
visit, Guy Canivet accepted to be the president of GEMME if he
were elected by the founding members and to house the legal
headquarters of the future association at the Court of Cassation, in
case this was to be founded.
This is how the European Association of Judges for Mediation
(GEMME) was born.
On the 19th of December 2003, around thirty judges from the
European Union, coming from Germany, Belgium, Spain, Portugal,
France, and Italy, forming the constituent assembly of GEMME,
gathered at the Court of Cassation and elected its first board of
directors. The president was Guy Canivet, the vice  president was
Ivan Verougstraete, the president of the Court of Cassation in
Belgium, I was the general secretary, Jacques Clavière-Schiele was
assistant general secretary, and Jean-Luc Pierre, counsellor at the
Court of Appeal in Grenoble, was the treasurer.
GEMME was beyond everything a European oriented
association, comprising national sections, with the purpose of
harmonizing the mediation practices in Europe and in each country
of the European Union.
Afterwards, in order to allow Norway and Switzerland to join
us, GEMME included the countries from the European Free Trade
Association (EFTA).
The essence of GEMME is summarized by its logo. It outlines
the intervention of a third party that brings people together and
37

reunites, with an emphatic gesture, while being in the back. It is
based on agreement: people look at each other, in an upward and
equal position; the hands are joined and form the M from
mediation.

The website is written in two European languages: French and
English. Each section adds specific information for each country in
its own mother tongue and designates the person in charge with the
site, as a webmaster. The ambition of GEMME is to have a big
European website.
In order to make mediation known, to create connections and
to enlist good practices, GEMME organized conferences in
numerous European cities: Grenoble, Paris, Rome, Lisbon, Athens,
Valencia, Madrid, Geneva, Barcelona, The Hague, Brno, Bucharest,
Budapest, Sofia.
The national sections of GEMME took the initiative of
organizing conferences and training programs within their countries.
GEMMES is pursuing making an inventory of good practices.
To this purpose, in 2008, a questionnaire was elaborated and sent to
the presidents of Supreme Courts, with the help of the network of
the first presidents of Supreme Courts.
Working groups were established (international family
mediation and training in mediation and conciliation).
GEMME has also published many books and practical guides
on mediation in France, Romania, Switzerland, Portugal, Spain,
Hungary, Italy and other countries.
On the verge of globalisation, we understand that this assembly
of judges cannot be regional, or national or even European: it has to
be global.
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This is the moment when the European movement initiated by
GEMME took another dimension. Following the international works
of mediation in the judicial field held in Paris on the 16th and 17th of
October 2009, organized by GEMME, 37 countries on five
continents united and the global movement emerged under the shape
of an association: the International Conference for Mediation and
Justice (ICMJ). ICMJ is an extraordinary international network of
actors from the mediation field established for the purpose of offering
a rapid response in cross-border conflicts or international children
abductions. ICMJ created a list of international mediators easily to
be accessed.
An interlocutor with European institutions, GEMME has now
the status of an observer to the Council of Europe.
GEMME includes 450 European judges in 22 countries of the
European Union and EFTA that work towards implementing a
culture of peace within the justice of the 3rd millennium. The various
professionals within the justice system would be able to provide
better services and citizens will be more involved as actors in the
resolution of their own conflicts.
The work of GEMME in this field has already been determined.
As a privileged observer for the mediation process, GEMME has
made the inventory of good practices and has offered its opinion.
We still want to make the mediation training compulsory in all
the countries, (both initial and continuous training) in all the
universities and in law schools, judges, clerks, bailiffs and notaries
schools, so that these different professions acquire the reflex of
mediation. Only by means of education can a culture of
pacification of conflicts be born. Thus, as the first president Pierre
Drai exclaimed: Justice without Peace, is it still Justice?
We built our society on the quick sands of the law of the
strongest that is the corollary of mutual destruction. We have
our backs up against the wall. Our survival instinct shows us
today that it is time to get anchored on the solid rock of respect
and of listening to others. The ambition of GEMME is to ally
peace and justice.
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THE CHALLENGES OF THE 21ST CENTURY
JUDGE: THE VISION OF GEMME
Ivan Verougstraete,
Former President of the Court of Cassation in Belgium,
Former President of GEMME
The Influence of GEMME in Europe
1. Influence is a term that both judges and mediators avoid.
The judges were trained to reject any exterior influences  lobbies,
politicians, friends, leaders, and even colleagues. The term is
perceived by the judges as a contradiction to the independence. The
mediators themselves disregard the concept of influence, since they
are characterized by the necessity of allowing the parties to find
their own solution to their conflict, without inappropriate influences.
And yet, ten years later, it is reasonable to question the influence
that GEMME had or will have in the future.
2. I will not talk about the beneficial influence that GEMME
had on our group of members. This is beyond any doubt: we have
all benefited from our interactions in order to improve ourselves
and to enhance our European state of mind. I would rather speak
about the influence that is more difficult to be quantified  the
influence on a global European scale of GEMME.
3. In order to quantify the influence of GEMME in Europe,
we need to place it in the context of mediation in Europe and
mediation in the world.
Mediation, even in a judicial context or even in Europe, goes
beyond the 10 years of existence of the association of which
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anniversary we celebrate. The idea of turning the parties towards
each other with the help of a third impartial party is a very old idea.
Mediation, and especially mediation organized by a judge1 in the
nowadays format, got its definitive structure in Europe especially
in the 70s, particularly under the influence of Fullers writings that
were well known in Europe2 . The first mediation experiences in
Europe, encouraged by judges, happened during that time. Ever
since, the question that proved to be essential to GEMME too, started
to emerge: is the duty of the mediator to attract the adherence of the
parties to a solution meeting their interests while conforming to the
social and legal order or should the mediator simply generate a
harmonious relationship between the parties, relationship that is in
itself the carrier for the solutions to the conflict?
For the judge who focuses on the common benefit, this makes a
big difference. He would be more inclined to refer the parties to
mediation if he knows that this will lead to a solution that is consistent
with the social order.
4. We have all acknowledged in our careers as judges that the
liberal legalist model in which we were educated, has been
questioned sometimes in a very rude way since the 1970s. The
primacy of law and the separation of powers no longer have the
same influence and in most European countries, many conflict
resolution and social control institutions were born. The ombudsman,
mediation and conciliation systems - the three classical forms of
alternative methods to trials - have increased.
Since the 1970s, the judiciary was partially declined by a kind
of divestiture, but simultaneously with this phenomenon, the
judiciary has regained some momentum in order to adapt to the
new context. In 1981, a French writer described the mediation and
1

Judicial mediation or the mediation organized by a judge is a mediation in
which the judge does NOT act as mediator, but it takes place within a judicial.
2 Lon L. Fuller, Mediation-Its forms and Functions, 44 S.Cal.L.Rev. 305
(1971).
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conciliation as a method to leave the equal rule for all behind in
order to achieve more therapeutic solutions.
5. GEMME was born when the classic model of justice was
already highly contested and when a movement was born, the judge
Hazel Genn calling it proliferation of private dispute resolution
services, processes and schemes directed at different areas of civil,
family commercial and administrative law disputes, as well as
community based initiatives. There is now a market in private dispute
resolution services 3 .
What was the role of GEMME in this context?
Its mission was not to reinvent the wheel. Its action was certainly
not primarily oriented towards considering alternative systems of
conflict resolution. This would have been superfluous in itself. The
academic and literary talents of some of us did not constitute a factor
of GEMMEs influence.
What justifies the creation of GEMME and explains its influence
is reflected in its name: Europe and Judges.
At the beginning of its existence, it was important that the
European judges working in countries less open to other new types
of justice discover the alternatives to the liberal legalist system to
which their country adhered. In 2004, only a small number of
European countries knew a little bit about mediation (often the type
used in family cases). It was useful to start an awareness movement
among the judges to make them consider their role in alternative
methods.
This missionary activity in the states discovering mediation
was challenging not only for the dissemination aspect of some
models, but for the fact that this diffusion forced the participants to
this process to reflect on the adequacy of these models to the different
cultures within the European Union. The quest for an ideal European
model was launched.
3

Regulating dispute resolution, Hart Publishing 2013, p.136.
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This is a challenge in a Europe that nowadays seems united
only by scepticism and bitterness. GEMME starts from a premise
or a creed that there is a European cultural identity and that it should
result in a common attitude of judges regarding multiple models of
mediation, ombudsman or conciliation. Europe was for the founders
of GEMME not the cause of the problems, but rather the solution to
them.
Does the message get to the 100,000 European judges? I doubt
it a little bit; we got only to a modest number of judges. However,
we have contributed to the idea on one hand, that the alternative
methods to the state judiciary were not an attack against the judiciary,
but a complementary method, and on the other hand that the judges
may draw their inspiration from mediation techniques in order to
ensure the peace in their litigation courts.
6. In the future we must continue to exert our influence.
The status of mediation in 2014 is problematic especially due
to to the abundant private offer of mediation services, to the political
support that it receives and to the introduction of intermediation
services by the public authorities (multiple forms of ombudsman).
In many states, the number of court cases is decreasing. The issue
of the mandatory mediation - with sometimes contradictory judicial
decisions in regard to its legality - raise questions.
What is the role that GEMME should play in this context?
7. I want to remind you of a warning given by Lord
Neuberger: Let us not be carried away by zeal. Zeal for justice,
zeal for ones client are fine, bur zeal for a form of dispute or any
other idea, practice is not so healthy. It smacks of fanaticism, and it
drives out one of the three most important qualities a lawyer should
have - skepticism or, if you prefer, objectivity Overstating the
virtues of mediation will rebound in the long term, even in the
medium term, to the disadvantage of mediation4 .
4

Educating Future Mediators, speech on the 11th of May 2010.
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Our influence will actually be the result of the fact that we do
not pursue a personal or corporate interest as judges and that we
benefit from the credibility offered by objectivity. Our message will
be different from the countless lawyers of mediation because it is a
radically different in its nature.
As judges, we consider the citizens as holders of their rights
and not as consumers of services. But simultaneously, we must admit
that they are also consumers of services and that these services can
in many cases meet their expectations and needs. This is where the
influence of GEMME is: tell parliamentarians, governments,
citizens, how to harmonize the alternative methods to conventional
judicial methods and how to let the two interact.
In summary, our influence in the coming years will depend on
the objectivity of our message and on the fact  and this is somewhat
ironic considering the mediation process  that we have no
immediate interest in the practice of mediation. Our interest is the
wellbeing of the society and, by extension, of the individuals who
compose it5 . Our influence will also depend on our commitment to
openness. This will allow us to find treasures of alternative solutions
to disputes that are everywhere in Europe and not just in our own
country.

5

These two are connected, if we were to believe Hobbes, Locke, Rawls,
Kant and Rousseau.

44

THE SPEECH OF SIR GAVIN LIGTHMAN
AT THE CONFERENCE
Sir Gavin Lightman,
Former judge at the High Court of Justice,
Former president of GEMME
Madam President, you have limited my speech to ten minutes,
and this is actually a good idea since almost everything I wanted to
wish to you had been already said. But I still consider being useful
to say a few words about mediation and about GEMME.
Mediation has become more and more important, firstly because
the costs of court litigation keep growing and secondly because there
is a chronically lack of financing for the mediation. Even more
importantly, we can notice that the whole society suffers when court
proceedings go on and on when they could not be this lengthy. It is
essential to mediation to first train mediators, then train judges in
the spirit of mediation and finally and even more importantly to
train the public on the benefits of mediation.
GEMME is working towards these three fields and we have
organized most of our activity around these three axes. I want to
thank Béatrice for helping me discover GEMME many years ago
and for convincing me afterwards to become the President. The
first consequence for me was that I could benefit from a lifelong
training. From this point of view and also from many others I am
very proud to have been associated with GEMME and I hope I will
be able to continue to be part of its future activities. I am sure that
this is the hope of all of us.
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THE SPEECH OF JACQUES CLAVIERE SCHIELE
AT THE CONFERENCE
I havent prepared a speech to deliver today. I arrived from the
region of Ardèche where I retired. The region of Ardèche already
had a judge in 1840 who had built roads to peace. At that time, the
judge was mainly a conciliator and this particular judge developed
his activity when the Ministry of Justice issued its first statistic data.
When talking about this region and the professional activity of this
particular judge, the conciliation rate was up to 70%. He was a good
will dignitary who found a way to get along with everyone and this
was especially important since he was talking to a community who
hadnt had the right to have a voice or an identity only 100 years
before that. He was a protestant and during the 18th century he
couldnt do more than persevere without the civil state.
This man had an extraordinary language. In order to show that
all the techniques are good if they are helpful in reaching an
agreement, he would say: During our mediation, we have reconciled
the parties. At that point in time, he didnt want to make a distinction
because he considered the objective as being more important. I
always believe that, when it comes to thinking about mediation and
about the technique of mediation, the important aspect of it is its
objective and I think that this objective is to really help the parties
build an agreement themselves.
I want to share briefly the experience with the imagination of
judges in France. It is crucial. Between the authoritative intervention
of the British judge that is given to him or the objective established
by the Canadian law, if the judge has imagination and is convinced
that the case in front of him has to be solved by an agreement, then
he will always find a way for that to happen.
One of the first presidents of the Court of Cassation that was
the president of the regional high court was convinced that the parties
who broke negotiations had to reach an agreement. At that time
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there was not a mediation law in place, the mediation did not exist
either, so he tried to conduct a conciliation session at the hearings
since he couldnt do anything else.
Thus, he found in the Civil Procedure Code that he knew very
well, that there can be a facilitator who could have unblocked the
situation. This facilitator was an ascertaining agent. This ascertaining
agent was considered by anyone to be the bailiff or the surveyor
who would take measures or would take notes about facts. This
brilliant interpreter of the Civil Procedure Code said The
ascertaining agent can take notes about the real causes of the
lawsuit.
Without asking for the opinion of the parties, he appointed a
facilitator. Surely, the facilitator who had been warned by the court,
put the parties together, listened to them, and finally, what do you
think that happened? The parties got to an agreement. I must say
that this is the technique that I used a lot of times at the social
chamber in Paris and we have reached unheard-of agreements with
parties that hadnt been able to communicate before that and who
reached an agreement that was difficult to obtain even if winning
the case in court, since we have succeeded in this way to end a
conflict within the Autonomous Operator of Parisian Transports
(RATP) by modifying the texts regarding the application of the
administrative law to the agents of Autonomous Operator of Parisian
Transports (RATP).
I have more stories, but I do not want to bother you. The wit of
the judge and his creative spirit are crucial when guiding the parties
in order for them to reach an agreement.
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GEMME: AN OBSERVATORY TO
HARMONIZE NATIONAL AND EUROPEAN
PRACTICES
Éric Battistoni,
Labour Court Judge at Verviers,
Cofounder of GEMME
I was asked to make an observatory of the mediation practices
and I think this is a good topic as long as this observatory that we
are going to build together is an observatory of reflexivity. You are
going to say that this is about thinking together. No, reflexivity is
different from thinking about something. Reflexivity means to have
the capacity to reflect upon our own capacity, to have the capacity
to judge your own judgement and to have feelings towards your
own feelings. This is what we are supposed to do in mediation, the
consciousness of the topic to be considered and lived being the work
we do in a mediation. We are going to do this considering the
mediation itself within the system.
I am going to address three issues, taking two minutes for each.
I will be brief, but this is the opportunity for me to tell you firstly
that regarding the practice of mediation, mediation is a dangerous
sport. Mind you, it is more dangerous than mountain climbing.
Secondly, we have confronted, if this is dangerous, a system that
can become pathogenic, and this is because it may become like that
because it has heaviness and limits. Thirdly, what is the future of
this system if we add a little mediation to it?
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The first consideration  mediation is a dangerous sport: in 1993,
I was looking for an article written by Nicholas LOUMANN, a
German sociology  a wonderful article. If you want it, I can send it
to you in a PDF format so you can read it. He wrote something like
this: In the judicial system, you can find yourself as a judge that
wants to behave as an intelligent person driven out by his own job.
A judge who would act as an intelligent person could be driven out
by his own job. What does he want to say by that? He says: beyond
justice and the judicial system of the legal and judicial practitioners,
there is the judge and the justice that are founded on a differentiation:
to be right or to be wrong. This differentiation is replaced in the
judicial system by legal and illegal. LOUMANN says: you create a
paradox; the double paradox bind of Gregory BATESON: what
drives you crazy in real life, could drive crazy jurists and judges?
In order to prove this, LOUMANN gives a small example: a
school teacher is asked his opinion on a dispute, which is what
happens to a judge in court every day. One of the students shares
his point of view. After thinking for a while, the teacher says to
him: You are right. The second student expresses his disagreement
and shares his reasons. After some more thinking, the teacher
answers: You are right. This is the point where the third student
intervenes: Teacher, these two points of view are contradictory.
You cannot say they are both right. After thinking for some more
time, the teacher answers: You are right, too.
You see that the third question, the question of the paradox, if
we go beyond the differentiation of legal/illegal, will provide us
with a multitude of possibilities to work with the consciousness of
people, but they are dangerous for the one who allows himself to
apply them within a system that is closed. I am still referring to the
second topic, the heaviness of the system, and the limits of the system
where Nicholas LOUMANN says: the paradox in the law is that a
social system that operates through a binary code  legal/illegal 
closes in itself and can create nothing but paradoxes regarding the
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solutions that are not always simple and obvious; these are maybe
the solutions that need further thinking, judging with your own
arguments and evaluating your own behaviour.
LOUMANN says that of all social systems, the judicial system
is the most confined because of one feature that all the others lack.
This feature is the capacity to give prescriptive definitions, normative
definitions and not simply descriptive ones. By doing that, one
creates a vice and something that LOUMANN calls autopoiesis (a
term that he borrows from VARELA, a Chilean biologist): life gives
birth to life. You are in a system where life gives birth to life. The
written law gave birth to written law. But there is nothing there but
the system itself, there is no more common sense. There is no more
justice. We are completely outside the concept of justice: who is
right and who is wrong?
LOUMANN adds: attention  and this is the happy perspective
for the system, unless it dies  in order for the system not to
asphyxiate or die, it can find oxygen, it can find something that
LOUMANN calls cognitive openings. Can we add more to that?
His examples are very clear: he talks about the jurisdiction that
makes law evolve, the distinction between legal and illegal adding
some life to it, but it tends to became rigid itself. I am not going to
talk about certain decision of the court of cassation that fossilize
within the jurisdiction, since we are in a location where this shouldnt
be mentioned, but I can use the example of the equity court of the
Anglo-Saxons that has become another fossilized court in itself.
The second example is the juridification of the main principles
that were purely programmatic in the beginning  and I refer to the
human rights that continue even today to have the capacity to
introduce new capacities and new concepts in the system.
The third clear example is the model of mediation. Why would
this open the system? What are the cognitive concepts that this would
bring to the judicial and legal system? I can come up with three
reasons.
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The mediation will create a different procedural justice to the
traditional justice that socializes through violence. We will be in a
justice that socializes through non-violence. The procedural justice
by means of mediation will bring the rules of scenography and also
the encoding that the representative of Mrs. Taubira mentioned
before. The mediation would do all that, but it remains close to the
traditional judicial system that remains rigid in itself.
It should bring other cognitive openings in order to do more
and it will bring a substantial justice, meaning a capacity of equality,
not a mathematical one, but a proportional equality by equivalence.
Through mediation, people may be pleased, which does not happen
too often through the traditional justice. This is a substantial justice.
There is a third form of justice, a very important one, maybe
the most important in terms of the feeling of justice or injustice.
This is the interactional justice, the relational one. If in mediation,
we look upon the speaker in a kind way, even when she expresses
something that displeases her in regard to the other party, we allow
the party to reconstruct his identity in this way. We shouldnt forget
about the interactional justice. For the party, this equals respect, the
equal consideration that each of them may ask for and that is not
necessarily guaranteed in judicial justice.
The future of the system. Mediation can be an oxygen vector,
maybe a candy, an opening, a window for the system, but be careful,
one needs to leave the a priori behind and the first a priori situation
that the jurist cannot part from is the fact that in order to do justice
one needs to cause more injustice. It is the distributive justice that
is hit, Greeks calling this isonomy  everyone is the same facing the
law. It is necessary, but it has become the mandatory law. And this
is the problem. There is no room left for positive discrimination.
This isonomy, according to judges, which is the only rule of the
justice that has often become procedural (equitable formal trial) is
unfortunately limited. It does not accept this positive discrimination.
When in mediation, the settlements will lead to something more
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than a simple isonomy. There is no casuistry from one settlement to
another  one should not do the same thing as for the past settlement.
There is a disruption in the isonomy and this is disturbing for
jurists, but this is the exact future of their own system, or it will
suffocate. It is carried by the mediation? What is its future?
Mediation is a tool and its heuristics declines in three directions:
different peace building; different knowledge in order to do it since
it needs different expertise; and thirdly different managing.
Managing human organizations, companies or public
administrations, but also managing as a judge means: he gives orders,
so he commands. In order to do that, we lack in the present the
aspiration effect - a general theory of law, justice, and mediation.
We cannot be in an impasse anymore; the opening is the window of
the system.
I can offer you an example in the end through which your initial
arguments will be turned upside down. I am going to give you a text
written by Alain Touraine in 2007 called Thinking differently
that will give you an idea of what a true thinking really is. Touraine
says We need to strive to be able to express new approaches to
thinking in such a coherent and clear manner that they will be able
to explain our situation and our behaviour. He continues: Within
the social thinking that we have inherited, the positivist conviction
is our most profound feature, that the modernism means to eliminate
all religious manifestations, to eliminate all references to any form
of consciousness of the actors. The consciousness of the subject
needs to be eliminated. He concludes: Building your individuality
means one should stop denying the psychological, social and cultural
features of each individual, and this infringes the week and the
dominated.
I was telling you that I would turn your initial convictions upside
down: when you talk about the independent, impartial and neutral
mediator, we are on the same page. Shouldnt we sometimes
re-establish the equality between the week party and the strong party,
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between the dominated party and the party who dominates, to
experience an active independence and impartiality, and not only a
passive one?
Thats it! The question is asked. You see the future of mediation,
we think about it together.
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II. THE EUROPEAN DYNAMICS. HARMONY
IN THE DIVERSITY OF THE CIVIL AND
COMMERCIAL MEDIATION
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THE EUROPEAN UNION
THE ECONOMY OF MEDIATION IN THE
EUROPEAN UNION
AND POLITICAL RECOMMENDATIONS
Alexia Hengl,
Counsellor at EUROCHAMBRES
Vincent Tilman,
Senior Counsellor at EUROCHAMBRES & mediator
Forward
Conflicts are part of the human nature and solving conflicts has
a costly price. Mediation, as a way of solving conflicts, is
unanimously recognized as an efficient alternative method that can
reduce the costs of justice and improve the access to justice, but
only a few people are aware of the overall benefits from the point of
view of the potential savings. It is not only about the judicial and
the economic costs encountered by the people in case, but there are
also social, developmental, environmental and strategic costs to be
considered.
This article compares the judicial resolution of conflicts through
mediation from a micro and macro economical point of view.
Mediation has a positive impact on the parties involved in a conflict
(section 1), but recent studies also show important gains for the
European economy as a whole (section 2).
In spite of the proved efficiency of the mediation, the companies
remain reluctant in using it (section 3). It is also a matter of size,
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since the small and medium sized enterprises (SMEs) are less aware
and experience less of the alternative dispute resolution methods
(ADR) than the large enterprises.
In this context, the authors consulted the network of the
European Commerce Chambers that represents 20 million
enterprises in order to propose recommendations regarding the
promotion of mediation in Europe (section 4).
For the purpose of this document and according to the definition
in the Directive 2008/52/CE regarding the mediation:
• Mediation is a structured process, no matter what it is
called and considered, in which two or more parties in a conflict try
to reach a voluntary agreement of their dispute with the help of a
mediator. This process can be initiated by the partied, suggested or
requested by a court or stipulated by the law of a member State.
• The mediator is the third party requested to conduct a
mediation in an efficient, impartial and competent way, no matter
how this person is called and what the profession of this third party
is within the member state and no matter how this person is named
in order to conduct the said mediation or the person who was charged
with conducting that mediation.
1. Micro economical Perspective  mediation can help save
the taxes of the companies
The actual costs of a judicial procedure, of an arbitration or of
a mediation range according to the nature of the dispute, to the
complexity of the business or to the location where the resolution
process takes place. Considering the fact that every dispute is
different, there is little interest in quantifying the cost of a conflict.
But there is possible to identify the cost categories and the
possibilities to save money.
1.1. The financial cost
Solving a dispute in court is very costly. Besides the lawyers
fee, the parties also need to pay for court fees and possibly other
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types of fees such as appraisal and enforcement fees. The mediation
process almost always saves money when compared to going to
court or arbitration. The main reason for that is that mediation takes
less time than the other procedures and, even if the lawyers are
involved, the monetary expenses remain reasonable. More than
saving the money on attorneys fees, the parties do not spend on the
auxiliary fees with the initiation of the proceedings or the
enforcement of the decision.
1.2. Time consuming
Mediation is extremely efficient when time is considered in
comparison with the other methods of solving disputes. The fights
in court are known for their length and they can go for years and
years. The arbitration procedure, even if it is faster, is still time
consuming. The litigations and the arbitrations focus on the past,
on identifying the facts and the guilt in order to establish who the
responsible person is and to evaluate the damages. It takes time to
look for evidence and for the judicial reasons that are needed in
order to persuade the third party in charge with the decision. The
mediation is fast mostly due to the fact that one focuses on the
compromise that allows that person to move on. During mediation,
the parties spend their time negotiating directly with one another
for the precise purpose of reaching an agreement instead of trying
to establish who did what to whom.
1.3. The opportunity costs
The opportunity costs refers to what a person cannot do
because he or she is doing something else at the time. The resources
of people are limited. When we spend time and energy on something,
we are not available to do other things. When people are concerned
about a conflict, the resources used in order to solve the dispute are
not available for other activities.
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For instance, when the head of a company or one of her
employees spend time and energy on preparing for the case, they do
not focus anymore on the development of the company.
But that time can be taken from other non-professional activities,
such as entertainment, family or the essential need of sleeping.
Because mediation allows for a conflict to be solved visibly
faster than in court or arbitration procedures, the opportunity cost is
lower that its alternatives.
1.4. The relational cost
The confrontation before a court or in arbitration breaks the
business or the personal relationship almost every time. Sometimes,
the court proceedings can also affect the relationship with third
parties who are informed by the court action and could identifies
themselves as one party or the other, as in the case of a conflict in
the distribution sector about the vending terms between a wholesaler
and the retailers.
In mediation, the parties sit together, communicate on their
differences and collaborate in order to find a solution. There is a
greater possibility to save a business relationship and even making
better while saving it.
1.5. The emotional cost
The great majority of people consider conflict to be stressful.
During the court procedure, the focus is on the past and reliving it
can be emotionally afflicting, especially for the people who were
hurt. Each party works hard in order to prove that the other party
was guilty, and they do this by a series of attacks and counterattacks.
The allegations and accusation are carried also in the public
courtroom which can add more embarrassment to for all concerned.
Finally, the court procedures take a lot of time and the uncertainty
of the result causes stress, apprehension and even fear for many
people.
59

During the mediation process, the emphasis is on finding
solutions and on the future. The parties communicate about means
for going forward and to cooperate for the solution to their problem.
This process is confidential; the parties do not have to deal with a
potential humiliation if the conflict is made public. Finally, the
mediation process resolves disputes promptly and allows the parties
to decide the result in real time during their mediation session. There
is less anxiety related to the pending decision.
2. The macroeconomic perspective  where mediation can
save the costs for the European economy
Quantifying the general economy by choosing mediation is not
an exact science. Every conflict is different and there are not enough
coherent data at the European level regarding the use of mediation.
Nevertheless, the study Rebooting the mediation Directive6
published by the European Parliament in January 2014 gives
estimations on the overall costs of the judicial procedures and of
the mediation. The potential identified savings are significant without
even taking into account the opportunity, relational and emotional
costs identified above.
If the trials were systematically preceded by a mediation
procedure solely for civil disputes, the annual direct cost savings
would be between 15 to 40 billion Euros and the cumulated annual
delay would be 8 million years! The section below summarizes the
results of the study. We need to notice the dramatic cost differences
between different member States and consequently the savings also
vary considerably.
6 Rebooting the Mediation Directive: Assessing the Limited Impact of its
Implementation and Proposing Measures to Increase the Number of Mediations
in the EU, January 2014, http://www.europarl.europa.eu/RegData/etudes/etudes/
join/2014/493042/IPOL-JURI_ET(2014)493042_EN.pdf.
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2.1. The financial cost
The study that compares the average cost of a trail compared to
the mediation process takes into account the judicial fees and the
lawyers fees of the parties on the one hand and the administrative
costs of the mediation process, the mediators fee and the fees of
the lawyers on the other hand. The average cost in order to obtain a
court decision in Europe is 9,179 Euros, while the mediation cost
for the same conflict is 3,371 Euros.
The study goes further and takes into account the fact that the
success rate of a mediation process is not 100%. The authors propose
to estimate the average cost of a trial in case the mediation failed
and it is followed by a lawsuit. A first prudent scenario estimates
that if the average success rate is 50%, the average cost for solving
their differences is 7,960 Euros. The second scenario, probably a
more realistic one, starts from an average success rate of 70% and
estimates that the average cost drops to 6,124 Euros.
Considering that there are approximately 13 million civil and
commercial cases brought to court each year, the study allows to
extrapolate the cost savings of 15.847 million Euros for the prudent
scenario (average success rate is 50%) and of 39.715 million Euros
for the more realistic scenario (average success rate is 70%).
2.2. Time costs
The approach is similar to the evaluation of the waiting time
of the parties in order to obtain a court decision or to find a solution
to their conflict. The average delay in order to obtain a decision in
court in Europe is 566 days. The average delay in order to find a
solution to the same dispute within a mediation process is 43 days.
The study takes into account the same success rate of the
mediation and the probability that the parties will take the matter to
court in the end. For the scenario with a 50% success rate of the
mediation procedure, the average waiting time is 326 days, and for
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the scenario with a 70% success rate, the average waiting time is
213 days.
The cumulative waiting time for the 13 million cases submitted
in courts in civil and commercial matters is of 8.5 million years for
the conservative estimates and 12.6 million years for the most
realistic scenario.
3. The approach of companies to conflicts
The approach of the companies to conflicts varies considerably
according to their size and to a lesser extent according to their activity
field and the geographical area of their activity.
Large companies tend to integrate the management of disputes
in a general planning process. The legal department is able to
understand better the broader business issues the company faces.
Small and medium-sized enterprises (SMEs) face less litigations
and the nature of the conflict is usually less technical. Payment issues
are by far the main source of conflict for SMEs. When a technical
dispute arises, SMEs refer the case to an outside lawyer who has a
limited understanding of the situation.
Therefore it is not surprising to see that large companies are
more likely to avoid the risks associated with the uncertainty of
court litigation and to focus on preserving the relationships. On the
contrary, SMEs facing a single case are more likely to focus on the
contract terms for a court action.
When asked about their requirements regarding dispute
resolution, the companies agree that it should be fast, efficient in
terms of costs and the result must be favourable. However, the views
vary in defining what a favourable outcome is. For some, the
expected result is to win the trial while for others, maintaining the
relationship and fairness are of utmost importance.
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3.1. Knowledge and use of mediation by SMEs
The study «SME access to ADR systems »7 published by the
European Commission in 2006 showed that only 2% of B2B disputes
involving SMEs were solved through ADR methods (not limited to
arbitration and mediation). In only three countries (namely Poland8 ,
Slovenia, and the UK) commercial mediation was described as well
established, while five others (namely Denmark, France, Germany,
the Netherlands and Spain) noted an increasing interest. The study
The Cost of non ADR9 also funded by the European Commission
and published in 2010 estimated the number of disputes submitted
to ADR methods to be less than 0.5% in most EU countries.
While mediation services are available in almost all the areas
such as family mediation, workplace mediation or in the commercial
sector, there is a consensus that the actual number of mediation
cases is rather low in most areas.
It is to be noted, however, that there is difficult to collect reliable
data on the number and type of mediation of conflicts concerned.
The problem lies in the nature of the mediation process itself. The
procedure is confidential and there is no requirement to register the
mediations or the agreements resulting from mediation by any
competent authority. The only existing figures are based on limited
statistical data. What is more disturbing is the lack of knowledge
and negative preconception on mediation. According to the 2006
study mentioned above, the vast majority of SMEs (83%) who were
involved in conflicts do not know what the ADR methods are. The
lack of awareness regarding the mediation process is much greater
7

EIM, SME access to Alternative Dispute Resolution systems, February
2006, http://www.kmuforschung.ac.at/de/Projekte/ADR/Final_report_
ADR_SMEs.PDF.
8 The author doubts this positive result for Poland in particular.
9 ADR Center, The Cost of Non ADR  Surveying and Showing the Actual
Costs of Intra-Community Commercial Litigation, June 2010, http://
www.adrcenter.com/jamsinternational/civil-justice/Survey_Data_Report.pdf
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for SMEs than for large companies. The companies that took part
in a mediation procedure are willing to use mediation again if they
were to face a conflict again.
3.2. The reasons for having used mediation
The cost savings and time savings are the primary reasons cited
by companies regardless of their size and their geographic origin.
Companies do not have time for long procedures: business
must go on. Late court decisions hinder the investments and can
jeopardize the sustainability of the company. Legal costs and the
enforcement of the court decision are also high. In most cases, the
mediation agreement is applied voluntarily by the parties thus greatly
reducing the bailiffs fees. And if lawyers are usually invited to
participate in commercial mediation, their participation is less
dominant than in court proceedings. Maintaining the business
relationship can also save money because it is not necessary to
terminate the contract and to develop new business relations with
another provider or start from scratch with a client.
The companies that are dispute wise 10 suggest other reasons
for using mediation. They use mediation which is considered more
satisfactory since the company itself settles the dispute and thus it
maintains the control over the outcome. They also mention the
interest in maintaining good business relationships and achieving a
lasting resolution of disputes.
The main reasons to use mediation are:
• To save money
• To save time
The secondary reasons to use mediation are:
• The mediation process is more satisfactory
10 A company is considered to be dispute wise when it shows a willingness

to have a global vision of the conflicts of the organization. The concept dispute
wise was developed by the American Arbitration Association, http://www.adr.org/
sp.asp?id=29431.
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• The parties solve the conflict themselves
• The agreement is more satisfying
• The parties get to maintain good business relationships
• The resolution is more sustainable
The following reasons are also mentioned by the big companies:
• The opportunity to use the experience of the mediator
• It guarantees confidentiality
• It is a common practice within the industry
• It is wanted by the management of the company
• It is efficient in the management conflicts or in complex
technical conflicts
• It prevents setting legal precedents
But the reason to use mediation can also be the fact that it is
compulsory and this may be the case in which:
• The mediation was required by a judge
• It is made mandatory by the law
• It is stipulated as a contract term
To be noted that when the parties are compelled to negotiate
(mediation requested by the law or by the judge), the rate of success
drops to 50%, while it is 70% high in the case of voluntary mediation
(it is also the case for the mediation stipulated as a contract term).
3.3. The costs of not solving conflicts for the SMEs
Most SMEs try to resolve their disputes through negotiation. If
they cannot reach an easy compromise, the SME can go to court,
seeking the help of third parties (including the mediator) or leave
the dispute unsolved. About 25% of disputes are left unsolved.
If the dispute is not solved, one can notice that this entails a set
of costs for the entrepreneur. We refer to direct costs such as unpaid
bills or uncompensated damages but also to indirect costs such as
court costs and attorney fees. There may also be long-term costs
such as loss of market share and or loss of business relationship.
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4. Manifesto for a pro-mediation policy at a European level11
The rationalisation of the resolution of commercial disputes is,
for EUROCHAMBRES, a way to save some costs and improve the
competitiveness of the European economy. The recommendations
below were developed by the network of the European Association
of Chambers of Commerce and Industry as a result of a European
consultation process.
4.1. Coherence of the definition
The term mediation is used in a wide variety of contexts and
takes different meanings in the legal frameworks of the EU Member
States. This is confusing for users and it greatly complicates the
mediation awareness activities.
Considering just a few examples, mediation is used in the
following contexts: insurance intermediation, criminal mediation,
institutional mediation, mediation on copyrights, mediation within
the World Trade Organization, internal mediation, debt mediation,
etc.
Recommendations:
• Aim at a greater coherence in using the term mediation
and refrain from multiplying its use outside the context of the
directive 2008/52/CE.
• Avoid using the term mediation for all types of dispute
resolution in which the third party is not neutral to the parties (as it
is the case for the institutional or internal mediation) or issues a
decision to the parties (as for the arbitration procedure).
4.2. Mediation is a voluntary procedure that should be
encouraged
Mediation is a continuous process that aims at increasing the
participation of the parties, encouraging the self-determination and
11

Stance adopted by EUROCHAMBRES in April 2014, http://www.
eurochambres.eu/objects/3/Files/EUROCHAMBRES_Position_Paper_
B2B_mediation.pdf.
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allowing the creation of a mutual acceptable solution. At the same
time, experience proves that the parties who do not know the
mediation process are less likely to choose to go to mediation on
their own initiative. This legitimates the attempts to anticipate this
problem by resorting to a mediation clause, to an injunction to
mediation by the court or for the law to make mediation compulsory
for some type of conflicts.
The goal is that all parties should get involved in the mediation
process in good faith, while the parties have the freedom to quit the
process at any time. The parties cannot be forced (by a contract, a
judge or a law) to reach an agreement.
Recommendations:
• If mediation is made mandatory by a contractual clause, a
court decision or a law,
- Provide that the obligation for the parties will be limited to
participation in good faith in a meeting with the mediator to explore
whether there is an interest for mediation for the specific case. In
all cases, the parties will be allowed to stop the mediation at any
time and at a reasonable cost. The parties in a conflict must never
be required to reach an agreement or sign a mediation agreement at
the end of the mediation process.
- Make possible sanctions for the refusal of parties to attend
the first mediation meeting without any justification. For example,
sanction the court proceedings fees from the party who refuses the
mediation, even if they were to win the lawsuit later.
• Require the parties who refuse to participate in mediation to
provide the reason for the refusal.
• Provide incentives to the parties who choose mediation such
as public funding (legal aid), tax incentives or reimbursement of
court costs.
• Require lawyers to inform the parties about what mediation
is and that they should see it as an alternative to courts. Provide also
the possibility of imposing sanctions on lawyers who do not do this.
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4.3. The training of mediators: standards and et certifications
The confidence in the mediation process is crucial for the
development of mediation and this depends largely on the skills
and training of the mediator.
One bad experience can ruin the reputation of the mediation.
The mediation procedure has a structure, a process and a dynamic
than most negotiations do not have. Mediators use different
techniques to open or improve the dialogue between the parties. It
is a mistake to think that lawyers are automatically qualified to be
mediators by virtue of their membership in the Bar association.
The development of the European standards regarding the skills
and training of mediators opens the way to accreditation systems
(private or public) and enhances the quality of the mediators and
mediation.
At present, there is no European regulation governing the
practice of mediation unlike other professions, such as law or
medicine. Some Member States, government agencies (including
some courts) and mediation centres have developed specific
requirements for mediators and have planned their voluntary or
mandatory accreditation systems. These certification systems aim
to ensure the quality of mediators.
The accreditation systems allow us to identify the number of
mediators and, through surveys, to assess the market and the practice
of mediation. Some accreditation systems distinguish between the
areas of expertise of the mediator (family, civil, commercial, and
social, etc.) providing additional information to the parties.
Furthermore, the mediation trainings are not all at the same quality.
The development of a system of accreditation for the training
program can improve the quality of training as well.
Recommendations:
• Mediation is a structured process which increases the chances
of success for the parties to reach an agreement. The future mediators
should be required to undergo mediation training and an ongoing
training that ensures that these skills remain up to date.
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• The European Commission should support the development
of Standards for the competence of mediators and the mediation
training which will make possible a gradual convergence of the
skills of mediators and the mutual recognition of mediators (useful
for cross-border mediation).
• Member States should promote public or private accreditation
systems in order to improve the quality of the mediation service but
also to enable gathering statistics regarding the mediation (EU Justice
Scoreboard).
• Mediation should be part of a masters program in law school.
4.4. Mediation and courts
The judges should be entitled to summon the parties (with or
without their lawyers) in order to propose the mediation to them
and refer the case to a mediator or to a mediation centre at any time.
Recommendations:
• To authorize the judge to suggest to the parties to try to use
mediation (having the possibility to decline the mediation during
the first meeting, with a small fee).
• To authorize the judge to ask the parties what their reasons
were to decline using mediation and maybe make the person who
refused pay the legal fees.
• Require judges to give reasons why they do not refer a case
to mediation.
• Establish an awareness training program of mediation for
the judges.
• Make the referral to mediation an evaluation element for
judges.
4.5. The enforcement and the role of the Chambers of
Commerce
Practice shows that it is not difficult to enforce a mediation
agreement. In the vast majority of cases, the agreement will be
implemented voluntarily by the parties, without any additional
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formalities. However, given the goal to promote confidence in
mediation, it is advisable to facilitate the enforcement of the
mediation agreement. Most Member States have legislation
regarding the enforcement of mediation.
Note that the parties may, subject to the consent of the mediator,
agree to appoint the mediator as arbitrator and ask him to confirm
the settlement agreement in an arbitration court.
Recommendation:
• The Commerce and Industry Chambers should be entrusted
to act as a trusted third party and register commercial mediation
agreements.
4.6. The Charter of Mediation
The Charter of mediation is a public statement in which those
who sign it (companies, law firms, government agencies, etc.)
declare that they adopt a systemic approach to dispute resolution,
with a greater emphasis on mediation. Different forms of charters
were promoted in many countries, including the United States, the
United Kingdom, France, Belgium and Singapore.
Recommendation:
• Create a charter of European mediation for companies, law
firms and government agencies, with the political support of the
European institutions.
4.7. The lack of robust data on mediation and balanced
relationship
Mediation is a reality in Europe but it is impossible to collect
reliable data on its practice. This is due to the specific nature of
mediation as it is voluntary and confidential. There is no obligation
to report on the carried out mediations and the number of mediations
conducted by the mediation centres is not representative12 .
12

See the report Go to Mediation edited by EUROCHAMBERS on
Pan-European mediation practices  survey on the use of B2B mediation,
www.gotomediation.eu.
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The Mediation Directive states that its purpose is to promote
the amicable settlement of disputes by encouraging the use of
mediation and by ensuring a balanced relationship between
mediation and judicial proceedings. 13
The Directive does not specify whether this balanced
relationship (satisfying) between the number of mediations and the
number of court cases is 2 mediations for 1 trial or if, as it is the
case now, it is 1 mediation for 100 trials. The objective of BRTN
Balanced Relationship Target Number is the minimum percentage
of necessary mediation cases to ensure a balanced relationship
with the number of cases submitted to the courts.
The policy of BRTN must be an ambitious one. The European
Chambers consider that mediation should be the rule, and the court
disputes the exception.
Recommendations:
• Mediation should be at the heart of EU Justice Scoreboard.14
• The European Commission should improve the quality of data
collection on mediation. One option could be to ask the mediators
to register in a public or private registry and conduct annual
surveys.15
• Each Member State should determine its Balanced
Relationship Target Number (BRTN). The inability to establish and
achieve the BRTN is a breach of the Directive.
4.8. Mediation and public administrations
Mediation is rarely used by the public authorities. The European
Commission, for example, refers to the amicable settlement in its
contracts, but with what results? The standard clause for settlement
included in the contracts of the EC is not a mediation clause, but
13

Directive 2008/52/CE article 1.1.
EU Justice Scoreboard: http://ec.europa.eu/justice/effective-justice/
scoreboard/index_en.htm.
15
Investigations must be anonymous, risking not to provide reliable
information.
14
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merely an invitation to negotiate before the escalating the conflict
in the courts.
The insertion of a mediation clause in the contracts is a
commitment in order to try to find a solution to the conflict through
a mediation process. It does not require the parties to reach an
agreement and allows the parties to withdraw from the mediation
process at an early stage if it was not to be successful.
Recommendations:
• Public administrations should be required to systematically
examine the possibility of incorporating a mediation clause in their
contracts.
• An example of a mediation clause would be: in the case of
a dispute between the parties concerning the interpretation,
application or validity of the contract which cannot be settled
amicably, the parties will attempt to solve this dispute through
mediation [in accordance with Regulation of the mediation centre
xxx]. In the absence of a mediation agreement, the parties will
continue the dispute in the courts in [yyy]. The mediation clause is
more robust if it refers to the procedure of a certain mediation centre.
Conclusion
Extensive effort must be made by policy makers, business
associations and the legal professions in order to help citizens and
businesses to move from a culture of litigation to the mediation
approach. Surveys show that currently less than 1% of the disputes
in the courts are referred to mediation. A proactive approach was
adopted in Italy where mediation has become a mandatory step
before taking a case to court in a number of matters. This approach
should be progressively adopted in other European countries such
as Romania and the Netherlands, where the ultimate goal is to
achieve a balance between the use of mediation and the courts. It is
probably too early to tell if this is the option for Europe. Isnt the
strength of mediation based mainly on the voluntary aspect regarding
the parties?
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AUSTRIA
HOW TO CONVINCE THE PARTIES
IN DISPUTE TO CHOOSE THE MEDIATION
TOOL?
Dr. Felicitas Paller,
Judge, Commercial Court in Vienna
In Austria, the civil mediation law has existed since 2004, even
before the entry into force of the European directive.
However, the mediation attached to the courts was non-existent,
with the exception of a few disputes in the family chambers of the
courts. In divorce and custody disputes, the judge could encourage
mediation and, at the same time, offer government support. The
amount of the government contribution to the cost of mediation
depended on the means of the parties.
Mediation in commercial matters was unknown. Six years ago,
the Vienna Commercial Court had been contacted by five mediators,
each representing a different association of mediators. They created
a collaboration between the court and the mediators. There were
two judges (I was one of them) interested in the project and a working
group was set up, composed of two judges, five mediators and the
president of our court that we convinced to chair the group.
During our monthly meetings, we discussed at length how a
collaboration between the mediators and the courts could have been
developed, keeping in mind that the judge in his position represented
the power of the state, while the mediators performed a liberal
profession.
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The article 204 in our Civil Procedure Code allows the judge to
send business matters to the specialized structures in the alternative
dispute resolution methods, if he thinks this is desirable. This means
that the judge may always encourage parties to go to mediation, but
this does not necessarily convince them when they have already
opted for trial.
A sensitive issue was how the judge, who has an impartial and
objective role as part of his power, may propose mediation without
giving the impression that it is not about private business interests.
How to focus on the benefits of mediation without arousing
suspicion? How to focus on the benefits of mediation without leaving
the impression that the court is seeking to lighten its workload? No
judge wants to face the reproach of laziness or passing the power to
promote the private sector. The special role of the judge is what
makes such a proposal so delicate.
I cannot provide you with a set of keywords or a bunch of
effective sentences to convince the parties. That must be left to
individual discretion, to the persuasion strengths of each judge.
We have not only exposed orally to the parties the benefit of
mediation, but we designed flyers and brochures explaining the
benefits of mediation. They are given to the parties at the first hearing
that they are present to. One can also attach them to the convocation.
At the commercial court in Vienna, the whole process of
encouraging the parties to go to mediation took off after about a
year when we realized that recommending mediation in the abstract,
and then let the parties choose a mediator out of a list containing
3,000 names wan not going to work. Even the parties that were
willing to go to mediation often forgot about it after leaving the
court. Just emphasizing that there is another means of conflict
resolution and then let the parties go with an anonymous list of
mediators to choose from did not attract and thus did not engage
them.
Thus being blocked, after about a year of monthly meetings
where not one case had opted for mediation, I had the idea that, as
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often happens with start-up companies, it was necessary to offer
something for free, something that functions as bait. So I told the
mediators that if they wanted to be involved in the court annexed
mediation, it was necessary to offer a free service, at least in the
initial phase of the project. The mediators agreed to offer their
services at a reduced fee, specifically reserved for parties that went
from trial to mediation.
The reduced fee was one thing, but I also thought that the parties
should actually see the mediators rather than choose them blindly
from a list, without even knowing who is really specialized in
commercial mediation. So I asked the mediators from our working
group that I knew and I knew their expertise in commercial
mediation, to come and sit next to me in a hearing and explain to
the parties the potential benefits and costs of mediation. I asked
them to do it free of charge and they agreed.
Then I took the following approach. After choosing from my
cases the ones that were likely to mediate - relatively fast choice - I
sent a note to the lawyers to ask if they would object to the presence
of a mediator without any charge to our next hearing, explaining
that the mediator could then state the nature and the likely cost of
mediation. Very few lawyers or parties were against it, instead they
kindly accepted the offer. They benefited from an opportunity at no
cost, since there werent any. Letting a mediator explain the nature
and cost of mediation is a real value. The choice between the legal
proceedings or mediation should be done with great care. Obviously,
a case involving a large corporation or a bankruptcy situation were
not appropriate cases.
After this introduction, Ill turn to the mediator who is sitting
next to me. He or she then explains the nature, benefits, the average
duration and the likely costs of the mediation. At this stage, I had
hardly ever managed to refer a case to a mediator. After the parties
saw the mediator, having had the chance to talk to him, had a preview
of what mediation is, and last but not least, an estimate of the
expected average cost, they rarely say they do not want to try it.
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If the parties agree to mediation, it is up to the judge to postpone
the hearing to a later date in order to allow the parties room for the
mediation in the meantime, whether the adjournment is sine die or
accept whether to postpone the proceedings. I have had good
experiences with the postponement of the hearing without setting
the date, to allow the parties, if mediation fails, to approach me to
ask a date close to a new hearing. This is what I offer them in
exchange for their agreement to travel on a somewhat unexpected
route. Offer them an early date is possible thanks to the fact that in
Austria, the judge gives the parties the date of hearing. The dates
are not provided centrally through the Registry.
Since then, this approach has been adopted by all the judges of
this court, and now we have a team of expert mediators at hand
which we can use to attend a hearing. They are all coordinated by
the five mediators who started the working group with us and they
do the presentation. All must have experience in commercial
mediation. It is essential that the judge has absolute confidence in
the skills of the mediator. The judge is responsible for the failure of
mediation if it was not so. The quality of mediators at our disposal
is insured by the group of initial mediators that started the project
with us and that we still meet twice a year to give and receive
feedback during group meetings.
The model developed in the Commercial Court in Vienna has
been adopted by six other regional courts and it is spreading rapidly
throughout Austria. In all courts, working groups have been
established in which mediators and judges work together. In all
courts, a group of mediators has been established and they come to
present the benefits of mediation during a court hearing on demand
and free of charge. How long will they work at a reduced fee? The
question remains.
This model, which began at the initiative of three judges and
five mediators in the Commercial Court in Vienna, has received
the support of the Austrian Ministry of Justice.
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BELGIUM
REGULATION OF DISPUTE RESOLUTION IN
BELGIUM  THE BELGIAN SECTION OF
GEMME
Ivan Verougstraete,
Honorary President of the Court of Cassation
GEMME Belgium: the section
The Belgian judges have been part of GEMME Europe from
the very beginning of the organization and played a very active role
in the various European activities of GEMME. The number of active
members of the section (which is known locally as Mams) has not
been on a constant level but has most of the time been significant
(and except for a few months never been below 30).
Some judges have developed pilot projects (a.o. in the
commercial courts of Liège, Namur and Brussels). Some Courts
have provided a free assistance by mediators (at least for the first
meeting).
Others have been active with governmental work on ADR,
helping with the drafting of statutes.
Others have been teaching on ADR, still others have been part
of the Federal mediation commission.
The section has cooperated with some major institutions (as
b-mediation) in the organization of events. The section has a very
lively discussion group through its national Google group. It has
also closely cooperated with the Federal institution providing training
of judges.
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The major achievement of the group has been to make mediation
popular with the judges. This has not been easy. The judges were
initially reluctant to further mediation when it became clear that the
political authorities did not want them to act as mediators.
Commonly Deployed Dispute Resolution Procedures (until
recently)
The crux of dispute resolution still lies with the courts. The
Belgian court system produces every year more than 900,000 judicial
decisions (civil, commercial and criminal) for a population of about
11 million inhabitants. There are many reasons for this high figure.
The court system is not very expensive, there are no meaningful
restrictions on the right of appeal, there are numerous courts, judicial
delay is not significant (with a few exceptions), and the judiciary is,
generally speaking, honest and reasonably competent.
The alternatives to adjudication are not very attractive.
Arbitration tends to be very expensive, slow and formal. The
number of arbitrations in Belgium is low, but there are no reliable
figures available. Arbitration has become increasingly
institutionalized (as in most other countries bound by the same
international treaties). It is no longer considered as an alternative
dispute resolution mechanism except when it is combined with
mediation.
Mediation combined with adjudication (i.e. referrals to
mediation by the judge) is still exceptional. According to the rules
of civil procedureto a large extent contained in a 1967 Judicial
Code - conciliating the parties is not a part of the judges mandate.
There is no general principle of law holding that the judges should
attempt to conciliate the parties.16 The business of the judge is still,
as it was in the 19th century, to render a legal decision according to
16

Unwritten general principles of the law are rules created (or recognised)
by the Cour de cassation which have almost as much binding effect as a regular
statute.
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the legal rules laid down by the parliament. Creating precedents
and providing a shrewd interpretation of thousands of statutes is
still his main and most visible duty. It is therefore not surprising
that referrals to mediation by the courts are rare (no official figures
have been released). Referrals are, however, frequent in family law
cases, either at the appeal level or at the first instance level. The
parties like the idea of staying empowered concerning issues that
are quite personal.
The problems with referrals to mediation are the following. The
judges simply do not have the time to organize such referrals.
Particularly in simple, straightforward cases (invoices, seizures) or
cases for which ADR mechanisms would be clearly inappropriate
(test cases, insolvency cases), looking for alternatives to adjudication
is not an option.
Conventional mediation is more common. The homologation
of agreements by the courts is rare and no reliable statistics are
available. A recent attempt has been made by the Brussels mediation
centre to quantify the number of conventional mediations in
Belgium.
Civil and
commercial

Family

Social

Others

2010

3,117

1,166

477

192

2011

3,228

1,328

494

199

2012
(6 months)

2,171

812

332

134

A survey made by prof. di Palo (Rebooting the mediation
directive: assessing the limited impact of its implementation and
proposing measures to increase the number of mediations in the
EU, Eur. Parl. PE 493.042) indicates that the number of mediation
would be between 2000 and 5000.
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There are probably many more mediations (particularly in the
family matters), but these figures show an increase in the number
of classical mediations.
Mediation in criminal matters has experienced a revival, but
no statistics are available. Mediations in criminal matters are quite
time consuming and the desire for short-term efficiency made it
less popular. Additionally, public prosecutors are allowed to enter
into transactions without much ado, and this also makes criminal
mediation less attractive.
Settlements in court, i.e. settlements inspired by the sitting
judge, are frequent particularly at the level of the juge de paix. No
statistics are available.
Experience shows that a legal prerequisite for an attempt at
conciliation to be made by the parties prior to a hearing in court,
and organised by the courts, is mostly ineffective. Parties go through
the motions in labour law cases or in landlord and tenant cases, but
this is simply a waste of time and money.
Does the Market Work? Do people choose the best way for
them?
Much thought has been given  not the least among the Belgian
members of GEMME who are admittedly believers- to the
advantages of mediation v. court proceedings. The common wisdom
was to admit that mediation is overall faster and cheaper than court
proceedings and that the rational individual would normally opt for
mediation if he has the right information. So the invisible hand would
push the potential litigants in the arms of the mediator.
In fact, the market works, in the sense that the regular court
system prevails and is perceived as the best choice, because it is a
rather simple way to approach and solve the disputes. The market
has made arbitration irrelevant except in a few complex cases17 .
17

A recent 2013 statute on Arbitration could have a positive effect
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Mediation does not seem a very attractive proposal in the eyes of
most potential litigants.
It is only in recent months that the displeasure with the official
court system or the attraction of mediation became strong enough
to enhance the chances of mediation or other ADR proceedings.
The citizens or companies involved in a dispute used to attempt a
negotiation and if this does not work would go straight to the courts.
This is increasingly seen by many businessmen and by in-house
lawyers as an inefficient strategy. The usefulness of a neutral is
thus slowly gaining recognition, particularly in the business
community. Except for construction cases in which mediation
became very popular (in B2B) already some time ago, this slow
evolution can be detected in most segments of the business
community.
It is however hard to pretend that the market will prevail, in
the sense that the most efficient system of dispute resolution will
prevail in the end. The litigants do not always have efficiency as
their main purpose. They may feel more at ease in a system in which
a public authority decides on the issues. A decision made by a judge
will also have a punishing effect on the losing party, which may be
what the winning party always wanted. Irrational behaviour on the
part of the parties should never be excluded even in a free market.
Pointing out that mediation is cheaper is not the ultimate argument
in favour of mediation.
Favour mediations? Giving incentives to mediation. Making
mediation attractive (or difficult)
The Belgian legislator has regulated in some detail the various
forms of dispute resolution. A clear distinction has been made (in
civil and commercial litigation) between adjudication, judicial
mediation (i.e. referrals to mediation), conventional mediation,
settlements in court and arbitration. These various forms of dispute
resolution are included in the Belgian Judicial Code (as separate
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chapters), which gives the rather misleading impression of a
multi-door, coherent court system.
The official governmental view has been that by regulating
mediation the legislator has enhanced the image and efficiency of
justice in general and made sure that justice would be done swiftly
and correctly. The very detailed way mediation has been regulated
in the Judicial Code should normally favour this form of dispute
resolution before that point when a conflict becomes totally
entrenched.
It cannot be denied that legislation has been helpful to the
expansion of mediation. The Judicial Code makes a clear distinction
between conventional mediation (which is done out of the scope
of any judicial proceeding) and so-called judicial mediation (which
is not a mediation by the judge, but a mediation organized during
the judicial proceedings and run by an independent mediator). The
way conventional mediation has been organized should be attractive
in a B2B situation. If an agreement to mediate has been included in
the contract between the parties, the party who would go straight to
the judge would have to face an exception by the defendant, and the
judge would suspend the proceedings in order to allow the parties
to attempt a mediation. Initiating a mediation at an early stage
suspends prescription and has also the value of serving as a formal
notice (which is important for the calculation of interest on monetary
amounts).
In family law cases (in the prospect of a referral) the judge is
obliged by law to inform the parties of the possibility of mediation
before he even starts with the hearings. A statute of 5 April 2011
concerning divorce proceedings obliges the judge to inform the
parties on the possibility of mediation and allows the judge to stay
on his own initiative the proceedings to allow the parties to consider
mediation (new Arts 1254, § 4/1, 1255, § 6 and 1280 of the JC). For
the remainder the existing procedure of the Arts 1724 to 1737 of the
JC remains in force (the basic general statute on mediation,
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introduced in the JC on 21 February 2005). No distinction is made
between domestic proceedings and transnational proceedings.
Both provisions have been helpful but in a limited way. In most
cases there are still lawyers to be paid in any event, and the general
public is not (yet) convinced that mediation is much cheaper than
judicial proceedings, even when it knows what mediation is about.18
Culture plays an important role, albeit a less important role
than monetary issues. There is a long tradition of going to court to
claim compensation for all kinds of prejudice. Negotiation or
settlements reached out of court do happen, of course, and are
frequent, but at the slightest displeasure Belgian citizens go to
court19 . And lawyers traditionally prefer court adjudication as well.
The legislator added mediation and arbitration to the code of judicial
procedure, and also provided legal aid for ADR, but these devices
are still felt as foreign to the normal proceedings.
Lawyers are not required to advise their clients on the
possibilities of ADR.The judge might do soand in fact is bound
to do so in family litigationbut the lawyers are not obliged to
inform their clients as to all alternatives to court proceedings.
Deontologically they are required to give a rough estimate of the
cost and risks of judicial proceedings, but they are not required to
tell the clients about all possible alternatives. To the extent that
mediation becomes a true alternative in some future time, the duty
to inform the client will be more pressing.
Mandatory mediation and the judge as a mediation-provider
Access to Belgian courts is almost unrestricted. In fact the right
to have a day in court is almost without limits. Even the right to
18 Research made by Giuseppe di Palo concerning the cost of adjudication in

Italy and Belgium has shown that mediation could in fact be much cheaper,
Workshop before the European Parliament 21 May 2011.
19 In family matters the Islamic community of Belgium is reluctant concerning
the mediation.
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appeal is very rarely limited, and access to the court of cassation is
only partially restricted (the most important restriction being the
compulsory assistance of specialised lawyers in most civil and
commercial law cases).
Exploring the possibility of a settlement out of court before
going to court is not mandatory as a rule. This is true for all kinds of
alternatives. It is even truer for mediation. The legislator views
mediation as a totally voluntary operation andaccording to the
actual provisions of the lawestimates that it would be against the
fundamental principles of mediation to force the parties to enter
into a mediation.
The law does provide for some rare exceptions: In labour
disputes the parties have to attempt a conciliation (i.e. a settlement
submitted to the court, which is not a mediation) before the case
can be heard on the merits. Such exceptions aside, it is fair to say
that ADR procedures as a rule are not a pre-condition for starting
proceedings, except when the contract between the parties contains
a clause to that effect
The judge may decide on his own motion or at the request of
one or both parties that a case should be referred to an alternative
dispute resolution mechanism, particularly to mediation. This can
be done at any moment of the proceedings by an uncomplicated
written ruling or even by an oral decision which is mentioned in the
minutes of the hearing. The judge is not supposed to refer the dispute
to another court official, but if he opts for mediation, he has to choose
(as a rule) a mediator among the officially accredited mediators.
The proceedings will be suspended during the mediation. The
mediator will have to report to the judge when the mediation fails
or lasts more than the provided time span.
The judge can also appoint a court expert with the task of
attempting to conciliate the parties and, if this fails, giving an expert
opinion on matters described by the judge. This is routinely done in
many cases. In construction cases, patent cases and personal injury
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cases, the appointment of an expert who is supposed to attempt to
reconcile the parties happens every day in most courts.
The possibility given to the judge to refer a case to mediation
does not limit the rights of the parties to have their day in court. In
all instances the mediator acts in this context under a kind of
supervision of the judge, and the parties are allowed to stop a
mediation any time they wish. The agreements have to be ratified
by a court decision which will examine whether the agreement is
compatible with the public policy of the land.
It is yet undecided whether a refusalwithout good reason
to enter a mediation could entail a negative decision in respect of
the costs imposed by the judge: The judge is allowed to counter an
abuse of the right to refuse any ADR proceedings by condemning
the reluctant party to pay the costs of the court proceedings, including
a fixed part of the lawyers fee. This should be done with prudence
as no one can be compelled to enter into an agreement. No violation
of the constitution or of the human rights conventions derived from
this judicial policy have been mentioned in legal literature. The
European directive does not in this regard infringe on the European
Convention on Human Rights (ECHR) or on Art 47 of the Treaty
on the Functioning of the European Union (TFEU).
Some aspects of the rules on mediation which have a bearing
on the matter of acceptance of mediation
JC).

Mediation is regulated in detail in the Judicial Code (hereinafter

Every dispute susceptible to a settlement agreement can be
subjected to mediation; this is also the case if the dispute concerns
family matters. So almost any type of litigation can be solved through
mediation.
Statutory legal bodies can be parties to mediation in the cases
determined by law or by a Royal Decree discussed in the Ministerial
Council. This is a regrettable restriction for which there is no valid
reason.
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Each agreement may include a mediation clause, by which
parties bind themselves to first make an appeal to mediation and
after that to any other type of dispute resolution for possible disputes
concerning the validity, establishment, interpretation, execution or
breach of the agreement,. The judge or the arbitrator before whom
a dispute subject to a mediation clause is brought shall stay, at the
request of a party, the consideration of the case, unless there is no
valid clause for the dispute or the clause is terminated. The plea
must be brought before any other exception or defence. The
consideration of the case will proceed as soon as the parties or one
of them inform the courts office and the other parties that the
mediation was terminated. The mediation clause does not form an
impediment to requests concerning interim or conservation
measures. The submission of such requests does not mean any waiver
of the mediation.
An official system of accreditation takes care of the quality of
the mediators (there are about 1300 accredited mediators in the
country).
All documents and notifications made during and for the
mediation procedure are confidential. They cannot be used in a
judicial, administrative or arbitral procedure or in any other
procedure for the resolution of disputes and are not permissible as
evidence, not even as extrajudicial testimony. The duty of secrecy
can only be lifted with the consent of the parties in order to, for
example, allow the judge to homologate the mediation agreements.
In the event that one of the parties violates the duty to secrecy
the judge or the arbitrator decides on the attribution of damages.
Confidential documents that are communicated or which are based
upon by a party in violation of the duty to secrecy are excluded
from the proceedings.
Without prejudice to the obligations imposed on him by law,
the mediator is not allowed to disclose facts that he became aware
of in his capacity as mediator. He may not be called upon by the
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parties as a witness in civil or administrative proceedings relating
to the facts with which he has become acquainted in the course of
the mediation. Article 458 of the Criminal Code is applicable to the
mediator.
Each party may terminate the mediation at any time on a without
prejudice basis.
The law contains numerous other provisions related to the
mediation protocol, the ratification, implementation a.s.o.
The texts are in fact impeccable and even progressive as for
instance the regulation of confidentiality which could not be more
helpful for the take off of mediation. Nowhere in Europe could a
better protection be found.
The Transposition of the EU-Directive  Some Assets of the
National Legislation
The basic legislation on mediation has not been amended
following Directive 2008/52/EC. The Belgian government
considered that it would be pointless to further implement the
Directive as the domestic legislation covers essentially all the issues
addressed by the directive. It officially notified the Commission
that no further implementation was required. The Commission
agreed.
Provisions of the law which differ from the requirements of
Directive 2008/52/EC or could be specific for Belgian law without
infringing on the directive are the following:
- Mediation involving public entities is only possible if a statute
or a royal decree has allowed the public entities to enter into a
mediation; this is disappointing, indeed, although the reason for
including this provision was mainly of a technical nature (the
supremacy of the state vis-à-vis the citizen);
- An accreditation system is provided, with the accreditation
given to mediators and to training centres by a Federal Commission
on Arbitration. Various provisions of the law reserve some positive
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effects of the mediation protocols and agreements to agreements
made under the supervision of an accredited mediator. There is no
provision concerning the recognition of mediators trained abroad
or recognised elsewhere in the EU.
- If an agreement to mediate in cases of conflict was included
into a contract and one of the parties immediately sues the other
party, the judge can stay the proceedings if one of the parties raises
this exception (Art 1725 JC)(ie not on his own initiative).
- The confidentiality requirements are very strict. They concern
not only the mediator but also the parties, even if they do not provide
this by a specific agreement; even an expert who could be appointed
during the mediation by the parties with the assent of the mediator
would be bound by the obligation of secrecy. This provision makes
a Belgian mediation rather attractive compared to the Dutch and
UK types of mediation which take a less favourable view on
confidentiality (particularly in the UK, the judges do not respectfully
the requirements of confidentiality).
- Legal assistance for mediation is provided; the amounts
covered are very limited.
- Entering a conventional mediation has legally defined effects:
It has the effects of a formal notice (important for the interest due)
and suspends the statute of limitations for one month (Art 1730
JC); signing the mediation protocol suspends prescription as long
as the mediation proceedings last.
- The minimum content of the mediation agreement is more
precise than in the directive.
- The agreement made under supervision of an accredited
mediator can be ratified by the court on request of even one of the
parties and has the value of a judgment when it is ratified; the judge
can only reject the demand of ratification on the grounds of public
policy or if in family matters it is contrary to the interests of the
children.
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- Referral by a judge to mediation can be made at all stages of
proceedings (with the exception of proceedings before the Cour de
cassation or a special court that handles jurisdiction issues).
- Noteworthy: It is generally admitted that active professional
judges cannot be mediators (almost none of them are accredited in
any event); retired judges can be mediators but need, of course, a
state accreditation like any other mediator.
- Various provisions regulate the way judicial mediation and
the ordinary proceedings are linked.
- The mediation agreement concluded after a referral can be
ratified by the judge; the application made by one of the parties can
only be rejected on narrow grounds.
- Mediation remains a fundamentally voluntary process. This
is partly due to the fact that there are few historic instances of
mandatory conciliation (labour; some landlord and tenant cases),
and these did not work. However, it is not excluded that a party
even a winning onewould have to pay part of the costs of the
proceedings if the party had unreasonably refused to at least attempt
a mediation (this might be considered as an abuse of rights, but the
abuse must be obvious and significant).
Duties of the parties and liability
The liability of the mediator for malpractice or some other
reason will create a contractual liability towards the parties (even if
the mediation was instigated by the court). This implies that the
liability will take into account the conduct which could be expected
by the parties from the particular mediator. The parties can expect
that he will act as any prudent and competent mediator would act.
If the mediator is a lawyer, he will incur some specific liability
if he allows or supervises the drafting of an agreement which would
run counter to the public policy of the jurisdiction in which the
agreement has to be enforced. Liability is incurred also if he would
terminate the mediation without providing for a formal implemen89

tation of the agreement, when this is usual or rational. If he is only
acting on an advisory level in family matters, this would of course
be different.
Another more complex aspect concerns the obligations of the
mediator to secure full fairness of the proceedings, particularly if
one of the parties is not assisted by a (competent) lawyer and the
other party is assisted by a skilled lawyer. There is an ongoing
discussion, related to the fundamental task of the mediator, as to
whether the mediator should inform the weaker party about her
rights. It all depends on the approach to mediation (evaluative or
not).
The courts in Belgium have not yet made a decision on this
kind of issue. Liability in tort could be theoretically possible if the
mediator encourages a settlement which is fraudulent towards absent
parties or towards the state (eg by organising some tax
avoidance).There seem to be rather few accidents involving the
liability of the mediator. The accreditation allows a screening of
the mediators. A clear manifestation of the small number of liability
situations is the low level of the insurance for civil liability: around
120 a year (for 2012).
It has already been mentioned that each party may terminate
the mediation at any time on a without prejudice basis (Art 1729
JC). This is a basic principle: Mediation is supposed to be a
completely free commitment. Nevertheless, a party could abuse this
right to terminate the mediation and could be liable in tort for a
significant, clear and obvious abuse of a right. This is true for
conventional and for court-connected mediation. The fees of the
mediator are to be borne by both parties on an equal basis (unless
the parties decide otherwise). There is no regulation concerning the
fee, but legal aid provides only limited relief. The courts would
decide in court-instigated mediation whether the fee of the mediator
is reasonable.
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Enforcement
Agreements resulting from mediation are not enforceable as
such, unless they are included in an authentic act of a notary public.
Normally they should be homologated by a court before being
enforceable (see Art 1733 JC). There have been very few demands
to ratify mediation agreements. There are no known refusals to
homologate mediation agreements.
The reasons not to enforce an agreement should be exceptional.
There is a clear tendency in legal literature and in the case law of
the Cour de cassation to limit the effect of the public policy
requirement as much as possible (in all fields of law).
The same rules apply in cross-border and in domestic situations.
Mediations held in Belgium would be run according to the local
procedural rules.
A new policy. Recent enactments
A striking evolution in the national legislation can be detected
in the brand new Code de droit économique. In its Chapter XVI, it
provides for a far reaching system of settlement of all disputes
between a consumer and a business entity or some public entities.
The settlement system is called confusingly mediation
although in fact the system is more related to an ombudsman-system.
A central platform will exist (in the next few weeks) which will
channel all complaints of consumers in all possible domains to the
proper qualified entity which will try to find a solution for the
problem. The mediators in this system will not necessarily be
certified mediators (so the name is rather confusing). This far
reaching system should take care of a few thousand cases a year:
even if the mediator will not always be a certified mediator, he is
likely to use the techniques of mediation.
The new Code de droit économique introduced also the class
actions in the Belgian legal system. In the first stages of the class
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action the legislator has provided that a mediation can take place
run by an accredited mediator.
In family law a new statute which will enter into force in 2014,
provides that in each family court settlement sections will be
created. These sections and their specifically trained judges will
use some techniques of mediation to favour settlements. This might
diminish the number of traditional mediations but will be a giant
step forward to the solution of quite often painful litigation.
Conclusion
Mediation has a future in Belgium but the main evolution will
probably happen by way of quasi-mediations: settlements in family
matters and before the juges de paix, the ombudsman system in
consumer matters. As long as justice is done, the judges of
GEMME-Belgium (Mams) will be happy!
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Chamber of Commerce and Industry20
ABSTRACT
The paper is dedicated to the legal regulation and the practice
of mediation in the Republic of Bulgaria as of 2014  almost ten
years after the adoption of the so called Mediation Act (MA) and
3 years after the introduction of Directive 2008/52 EU (the
Directive) as a result of an amendment of the MA. On the basis of
available data and independently of the great number of institutions
that have declared to be practising mediation, the real number of
mediations is quite small. Further analysis of the legal regulation
leads to a conclusion that along with other factors the low quality of
the legal regulation represents a major deterrent factor for the
utilization of mediation and other ADR in the Republic of Bulgaria.
Unfortunately, the above conclusions remain valid even after the
adoption of the latest version of the Law on Mediation which claims
to have satisfied the requirements of the Directive.21
20 The author is full professor in Civil procedure and ADR in Bourgas Free
University and Plovdiv University Paisii Hilendarski in Bulgaria.
21 This paper is designated to provide basic information about mediation in
Bulgaria and for this reason the author will be refraining from analysing the Directive
(2008/52 EU) itself. This does not at all mean that the author views the Directive as
providing a perfect base for the development of mediation and other ADR.
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I. LEGAL REGULATION OF MEDIATION AND OTHER
ADR IN THE REPUBLIC OF BULGARIA
1. Development of the Idea of Introduction of a Law on
Alternative Dispute Resolution (ADR) in the Republic of Bulgaria.
Development of the Legal Regulation on Mediation
1.1. In the early 1990-ies, after a dramatic change in the political
order and the paradigm of economic relations an extensive
broad-frame discussion on a reform in the judicial system of he
Republic of Bulgaria occurred. In the course of discussions, the
idea of using ADR was launched22.
1.2. Later, during the 90-ies as a result of the efforts of
non-governmental organizations different events concerning ADR
were organized. A major issue of discussion was whether it was
necessary to adopt special legal regulation on ADR or not. Most of
the events hosting such discussions were encouraged and assisted
by different USAID programs23.
1.3. In the early years of the new millennium it became obvious
that a special law was to be adopted24.
1.4. The first version of a Mediation Act was formally
adopted by the National Assembly and published in the Official
Gazette No. 110 of Dec. 17, 2004.
Consecutively, the MA was amended twice - in 2006 (Official
Gazette No. 86 of Oct. 24, 2006) and in 2011 (Official Gazette No.
9 of Jan. 28 and Official Gazette No. 27 of Apr. 1, 2011).
1.5. The initial version reflected the notions of the Bulgarian
legislator on mediation. The second version (of 2006, in force as of
22 See Chernev, S. Factors Influencing the Legal Reform in Post-Totalitarian

Bulgaria (published in a collection Law in a Fast Changing Society), St. Kliment
Ohridski University Press, Sofia, 1994.
23 Through the Central and Eastern European Law Initiative (CEELI) and
a few others.
24 Mostly as a result USAID program for Commercial law reform in Bulgaria.

94

January 1, 2007) was more or less related to the process of joining
the EU by the Republic of Bulgaria and was concentrated on the
requirements for individuals and organizations that wished to
practice mediation. The second amendment (third version of the
MA) of April 2011 was adopted to satisfy the requirements of
Directive 2008/52 EU.
1.6. Basic Characteristics of the First Two Versions of the MA
(December of 2004 and 2006)
1.6.1. Although in its final shape the initial version of the law
was much better than earlier drafts it was still far from a good law
on ADR. The text revealed major inadequacies some of which were
obviously deterring the occurrence of real mediations.
For inexplicable reasons and against well-grounded criticism
in the course of the discussions preceding the adoption of the law
the legislators opted for a law focused only on mediation (in the
strictest sense of the concept) thus excluding other ADR means. In
the context of the functioning of the Bulgarian state court system
and especially having in mind the general tendency of those courts
for narrow and literal interpretations of legal texts one might not be
surprised by a certain court decision declaring for example
conciliation or some other ADR tool unlawful. In any case as a
result of focusing on mediation the MA as a matter of fact hampered
the development of other forms of ADR some of which had
practically started to gather momentum. 25
1.6.2. Further, the issue concerning the use of information and
evidence in consequent proceedings before state courts or arbitration
tribunals was given satisfactory regulation in none of the first two
versions of the MA. Confidentiality was treated only as a general
obligation of all participants (italics mine  the author) in the process
25

Despite this and in parallel to its mediation activity (a Mediation Center
was started up as a part of the structure of the CA at the BCCI in 2005) the CA at
the BCCI has preserved its Rules on Conciliation of 1999 and has had some
successful cases of conciliation, especially before the adoption of the MA in 2004.
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not to reveal information. The possibility that a person who served
as mediator in a failed mediation might be summoned to give
testimony as a witness concerning matters that he/she had come to
know about in the process of a mediation in such consequent
proceeding was not at all envisioned by the text of the law.
To some extent this situation was overcome by the adoption of
a new Civil Procedure Code (in force as of March 1, 2008). A special
provision (Art. 166, paragraph 1, subparagraph 1) was introduced
in this law to give a mediator who had worked on the same dispute
the right to refuse to give testimony as a witness before a state court.
This however was still not a satisfactory solution. The possibility
for a mediator to give witness testimony before courts or arbitral
tribunals should not be dependent on his/her personal judgment.
Such a person should be totally excluded from witness testimony
concerning information which he/she has obtained acting as mediator
except upon the express consent of both parties to the mediation.
This is of still greater importance in a jurisdiction where procedural
abuses appear to be a most common phenomenon: mediation can
easily be compromised by mediators to an unsuccessful mediation
acting in favor of one of the parties.
The law did not provide neither that settlement proposals made
by the parties in the course of a mediation process that has not ended
with an agreement may not be used as evidence in further legal
proceedings.
1.6.3. Both the initial and the second version of the MA did not
contain any regulation concerning the effects of prescription or
limitation during the time a mediation proceeding is pending.
1.6.4. Another major shortcoming was related to the effects of
the agreement reached by the parties as a result of a successful
mediation.26 An agreement reached as a result of a successful
26 The situation after the adoption of the 2011 amendment (pretending to
have introduced the requirements of the Directive remains unsatisfactory)  see
below, 2.4.6.
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mediation was never recognized by the Bulgarian MA as directly
enforceable. In case one of the parties to such an agreement would
fail to perform its obligations under the agreement, the other party
would have to seek a remedy before the state courts following the
general procedure. The alternative for obtaining an enforceable
agreement was to seek for a notary act. The lack of direct
enforcement facility is all the more difficult to understand that both
the abrogated and the newly adopted Civil Procedure Codes provide
for a significant number of other titles27 enabling a party to start a
forced execution proceeding directly, without the necessity to submit
the dispute to lengthy and cumbersome court proceedings.
1.6.5. It would not be exaggerated to state that one of the reasons
as a result of which mediation in Bulgaria in the period 2004 - 2011
did not reach satisfactory levels lies within the fact that the initial
two versions of the law were not satisfying.
The legal provisions relevant for the practical implementation
of mediation were either not at all treated or were treated
inadequately while other, not so important details, were
hyper-regulated.
2. The Current Version of the MA of the Republic of Bulgaria
2.1. The general legal regulation of ADR is contained in the
MA. There are certain provisions in the new Civil Procedure Code
(in force as of March 2008): Art. 140, paragraph 3, Art. 323, Art.
374, paragraph 3. The latter law only recognizes that ADR process
other than mediation exist28 without giving any legal characteristics
concerning such other ADR means.
Mediation is mentioned in some other legal acts: The Family
Code  Art. 123, paragraph 2; The Law on Copyright and other
Related Rights  Art. 40 g; Consumers Protection Act - Art. 182
and following; Payment services and Systems Act  Art. 128 and
27
28

In some of the cases with no sufficient reason.
By only mentioning them.
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collective labor - The Law on the Settlement of Collective Labor
Disputes.
The current (third) version of the MA was meant to introduce
the Directive into Bulgarian legislation which is explicitly declared
by par. 11 of the Supplementary Provisions of the Law on the
Amendment of MA (published in April, 2011).
As a result of the initial adoption of a Law on Mediation and
two amendments in the course of almost ten years, and given the
fact that the second amendment was evoked and heavily influenced
by the Directive one might state that finally the Bulgarian MA
acquired an acceptable shape29 .
A deeper analysis of the regulation and the results of its practical
application will show whether the goals and objectives of the
Directive have been achieved or not.
2.2. A general statement may be made that at a formal level,
the main provision foreseen by the Directive have been tackled.
The final shape of the Bulgarian MA is closely following the text of
the Directive:
2.2.1. The scope of mediation as given in Art. 1, paragraph 2 of
the Directive has been covered. One might say the real scope of
mediation under the Bulgarian law is broader (see below  2.3.3.);
2.2.2 The Bulgarian MA expressly provides for cross-border
mediation (paragraph 1 of the Supplement provisions)30 .
Apart from that, certain texts are dedicated to requirements for
foreign persons providing services of mediation in Bulgaria31 .
Art. 8 requires that a mediator that is not an EU or EFTA citizen
should have a long term stay permission or permanent residence. In
any case even such a person should be registered in the special
Registry with the Minister of Justice.
29

Acceptable different from adequate.
As a matter of fact the above provision is a literal translation of Art. 2 of
the Directive.
31 Certain critical notes are given in a special section.
30
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2.2.3. A significant part of the regulation is dedicated to the
requirement of ensuring the quality of mediation (Art. 4 of the
Directive).
A highly formalized system of requirements for persons and
organization and their training is established by the MA. In any
case a person or an organization has to be registered with the Minister
of Justice (a whole Chapter of the law  No 3 - is dedicated to
formal and other requirements). There are special requirements for
organizations that organize training of mediators (training of
mediators, training of trainers, etc.).32
2.2.4. There is a special provision dealing with the recourse to
mediation (Art. 11, paragraph 3). According to the text, a court of
law or other jurisdictional body may direct the parties to a dispute
towards mediation. The new CPC in a number of cases provides
duties for the state courts to direct parties to mediation.33
The current legal text does not provided for compulsory
mediation in the sense of Art. 5, paragraph 2 of the Directive.
2.2.5. On a formal level the requirements of Art. 6 of the
Directive have also been met. A written agreement resulting from
mediation may be made enforceable by the state courts or by
notarizing it before a public notary.34
2.2.6. The issues of confidentiality have also been treated in
formal accordance with the Directive.
2.2.7. Prescription and limitation problems have been finally
addressed in the third version of the MA. Art. 11a (new as of 2011)
32 My experience with formal training requirements in the course of many
years has taught me that extensive formal requirements very rarely bring the
expected results  normally such requirements are an obstacle to individual
preferences and approach.
33 A number of state courts have signed agreements with mediation centers
in fulfillment of their obligations to recourse certain cases to mediation.
34
This aspect of the implementation of the Directive will be analyzed and
criticized later.
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prescribes that the elapse of limitation and prescription periods is
suspended during mediation proceedings.
2.2.8. There is one requirement of the Directive that has been
fully met (not only after the adoption of the MA version transposing
the Directive but during the preceding periods as well). The
Bulgarian state has spent a lot of effort promoting mediation in a
great variety of ways. Significant efforts have been made in the
said direction by business organizations and other NGO.
Our conclusion is that the Bulgarian society and businesses are
aware of the positive aspects of mediation.
2.3. The following part of this paper will be focused on a critical
analysis of certain issues that have been addressed by the Bulgarian
MA but not always to good results.
2.3.1. Language and Legislative Technique
First of all one should note that a number of the MA provisions
(even in its third version) very often sound like third rate textbook
describing absolutely unnecessary or self-understandable situations.
The problem is not only the language used but that of low legislative
culture as well. What was said is characteristic of almost the whole
legal text.
The legal regulation contains absolutely unnecessary details or
unnecessarily formalizes any structured procedure for mediation.
For example Art. 12 states that the parties to a mediation may be
represented by lawyers or other experts (sic) and introduces a written
form of a power of attorney. Art. 13 makes an attempt to describe
the basic steps of the procedure.
Provided the essence of mediation (a process mostly informal,
whose main scope lies within voluntary private law relations where
the principle of autonomy of the will of the parties is a prevailing
factor), any regulation should be confined to absolutely necessary
issues.
2.3.2. The Concept of Mediation under the MA
Art. 3 (a) of the Directive defines Mediation as a structured
process, however named or referred to (italics  by the author),
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whereby two or more parties to a dispute attempt by themselves, on
a voluntary basis, to reach an agreement on the settlement of their
dispute with the assistance of a mediator.
This definition gives a rather broad meaning of the particular
characteristics of the so called structured process, thus including
into the scope a number of other ADR.35,36 .
Taking the opposite approach, the Bulgarian MA treats
mediation in the narrow sense. This interpretation can be derived
from the texts of Art. 1 and 2, and further on from the text of Art. 6,
paragraph. 1 and 10, paragraph 1.37 There can be no doubt, especially
with regard to the last two provisions cited, that the Bulgarian MA
does not provide for any other ADR means. This remains the case
even after the transposition of the Directive.
As a matter of fact this approach has prevented the spread and
use of other ADR means. The current shape of the legal regulation
has given its mark on the education in mediation, too. Trainees are
taught only about mediation in the narrow sense.38 At a certain
35

Compare ICC ADR Rules whose Art. 5: says: 1. The Neutral and the
parties shall promptly discuss, and seek to reach agreement upon, the settlement
technique to be used, and shall discuss the specific ADR procedure to be followed
and 2. In the absence of an agreement of the parties on the settlement technique to
be used, mediation shall be used.
36 See also UNCITRAL Model law on Commercial Conciliation (2002) whose
Art. 1 (3) runs as follows:  conciliation means a process whether referred to
by the expression conciliation, mediation or an expression of similar import 
37 The text of Art. 1 says: This law regulates relationships associated with
mediation as an alternative method of resolution of legal and non-legal disputes
while Art. 2 defines mediation as a voluntary and confidential procedure for
out-of-court resolution of disputes, whereby a third party mediator assists the
disputants in reaching a settlement. The text of Art. 6, paragraph 1 says on its turn
that: A mediator shall not display partiality and shall not impose a resolution of
the dispute. Art. 10, paragraph 1 A mediator may not give legal advice.
38 The notion that a mediator may give advice to the parties is usually
perceived as sacrilegious by a number of trained trainers in mediation in Bulgaria
 see the web page of Foundation Partners  Bulgaria.
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moment one might get the impression that a mediator is not even
allowed to apply other ADR means (especially as a result of the
text of Art. 6, paragraph 1 and 10, paragraph 1).
The other elements of the definition of mediation given in the
Directive are transformed in the MA. The Bulgarian law distinctly
perceives mediation as a structured procedure39 aimed at amicable
resolution of a legal (even a non-legal) dispute assisted by a third
neutral person. This directly follows from the text of the law Art. 1
and 2.
One should note the provision of Art. 4, sentence 2 which
establishes a ban for persons performing judicial duties to act as
mediators.40 This provision was adopted with the initial version of
the MA and has to be assessed as appropriate and useful having in
mind a widespread practice in neighboring countries according to
which acting judges would get involved as mediators in real
mediations.41
2.3.3. The Scope of Application of Mediation
Art. 1 (2) the Directive confines the scope of its application to
cross-border disputes, to civil and commercial matters except as
regards obligations which are not at the parties disposal under the
relevant applicable law. It expressly excludes from its scope
revenue, customs or administrative matters, liability of the State

From the standpoint of its duties as a member-state as long as a
state provides in its national law the regulatory results prescribed
by a directive this state has fulfilled its Union duties. There is no
reason why it cannot go beyond the scope and objectives of a
directive.
39 Something more: There is a whole section of the law called Procedure 

Chapter 4 of the MA.
40 Art. 4, sentence 2 runs as follows No persons performing function of
administration of justice in the judiciary system may carry out mediation activities.
41 Slovenia, Bosnia and Herzegovina and other countries of former
Yugoslavia around 2002-2003.
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That is the case with the Directive and Bulgarian law.
The Bulgarian law goes beyond the scope of application of the
Directive and includes in the scope of application of mediation (as
per the MA) administrative law matters related to customers rights
(Art. 3, paragraph 1) and even in cases provided for in the Criminal
Procedure Code (Art. 3, paragraph 2).
At first glance an administrative dispute related to consumers
rights infringement will have as parties a certain administrative body
with regulatory and or control functions in this area of law on one
part and the person (physical or legal) who has violated consumer
protection laws.
After the adoption of the MA another important legal act was
adopted  The Administrative Procedure Code (Official Gazette,
No 30, April 11/2006, in force as of 12.07.2006).
This code introduces a special text dedicated to the possibility
of reaching an agreement in administrative law matters in general
(Art. 20 entitled Agreement). Art. 20, paragraph 2 provides that
an agreement might be reached in an administrative proceeding
between an administrative body on one part and/or between the
private parties to the dispute on the other hand. This provision has
been an object of criticism from many different aspects. Some
authors usually perceive this provision as referring to an agreement
that is reached between the private persons affected by or for whom
the administrative act brings about favorable effects. But in such a
case we are facing a private law agreement before an administrative
body and not an agreement in an administrative dispute.42
The MA has not been accordingly amended after the adoption
of the Administrative Procedure Code which poses the following
question: if one accepts that an agreement is generally admissible
42

See Õîðîçîâ, Ã., Ïðåäïîñòàâêè çà ñêëþ÷âàíå íà ñïîðàçóìåíèÿ ïðåä
àäìèíèñòðàöèÿòà îò òúðãîâöè, Legal Magazine Òúðãîâñêî è êîíêóðåíòíî
ïðàâî, 2009, No. 1, p. 21.
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in relation to administrative proceedings (under Art. 20 of the
Administrative Procedure Code) would mediation be possible in
other cases, different from those related with consumer protection
disputes only? The obvious answer should be yes, but the mere fact
that the MA has tried to prescribe a scope of mediation limited to
one type of administrative disputes and no one has taken care to
amend the provision may provide problems in practice43 .
Mediation in criminal proceedings is also no mediation between
an accused person and a public prosecutor (between these usually
what is called plea bargaining is admissible). What is perceived
as mediation in criminal proceedings is as a matter of fact mediation
related to criminal proceedings  mediation between a perpetrator
of a crime and the victim to that crime.44
In both cases  in administrative and criminal law matters an
agreement would be applicable between private law subjects, related
to a respective administrative or criminal law proceeding.45
2.3.4. Requirements for Mediators and Mediation Centers
The regulation concerning the requirements for becoming a
mediator and practicing mediation are highly formalized. For the
assessment of this regulation one should take as a starting point the
essence of the role of mediator not only in the process but with
regard to the final result of mediation as well. It is true that the
Directive requires from the member states to provide conditions for
43

For universal application of mediation between administrative bodies and
private persons  see - Ìàíåâ, Ì. Ìåäèàöèÿòà è ãðàæäàíñêèÿò ïðîöåñ, Ñîôèÿ,
èçä. Ôëüîðèð, 2004 ã., p. 101 and following.
44 Publications in Bulgaria dedicated to mediation in criminal justice concern
namely such type of mediation  See Chankova, D., Meeting the Challenges
of Introducing Victim-Offender Mediation in Central and Eastern Europe, Final
Report of AGIS Project JAI/2003/AGIS/088, Ed. by Fellegi., see also Ìàíåâ, Ì.
o. c., p. 82 and the following.
45 Similar opinion is expressed by Ñèâêîâ, Ö, Ñïîðàçóìåíèåòî è
ïðèíöèïèòå íà ÀÏÊ, Legal Magazine of Veliko Tarnovo University De Iure,
2012, 1 (4), p. 5 and the following.
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quality of mediation (Art. 4). As usual the Bulgarian approach is
characterized with the introduction of a great deal of formal
requirements. In this particular case there is a requirement that a
candidate mediator should not have been convicted for criminal
offenses at public law, should not have been deprived of the right to
exercise a profession or conduct any activity (Art. 8, paragraph 3).
There are specific requirements for a foreign person to act as
mediator in Bulgaria. As it was already mentioned such a person
should have long-stay permission or a permanent residence status
(with the exception of citizens of EFTA countries).
These requirements are absolutely incompatible with the
participation of international experts in mediation. The Bulgarian
legislator has been confused by the definition of cross-border
mediation given in the Directive. The Directive defines cross-border
mediation with regard to the recognition of the consequences of
mediation and does not at all concern any special connection of a
mediator with a certain member state. If the said requirements are
applied to international arbitration such arbitration may hardly ever
happen.
The requirements for mediators put forward by the Bulgarian
MA strongly resemble the requirements for regulated professions
(law, medicine, driving of planes, trains, etc.) and are highly
inappropriate concerning an activity in which a mediators role can
only indirectly influence and not suggest a solution to the parties.
Qualities expected from a good mediator are above all innate
qualities of tactfulness, quick consideration of the situation, ability
to establish an atmosphere of earnest approach to the issues at stake,
even a certain charisma, etc. None of these qualities can be acquired
only by undergoing a certain number of training hours, necessarily
organized by trainers, trained under another set of formal
requirements by specially licensed organizations.
2.3.5. The Issue of Information and Confidentiality
2.3.5.1. The issue of confidentiality
Under the Bulgarian MA, all information related to a mediation
proceeding shall be confidential. As per Art. 7, paragraph 1:
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Discussions in connection with the dispute shall be confidential.
The participants (italics mine  the author) in a mediation procedure
shall be bound by the obligation to respect the confidentiality of all
circumstances, facts and documents as have come to the knowledge
thereof in the course of the procedure.
Even in the third version of the law the legislator has not made
a distinction between two categories of participants in a mediation:
parties to the dispute and other persons participating such as
mediators or technical and administrative assistants.46 If for the
second subcategory of participants the provision is self-understandable it is absurd that such a restriction should be applicable to the
parties to a dispute only because they have agreed to participate in
a mediation proceeding. The issue of confidentiality between the
parties to a private law legal relationship is a matter of special
confidentiality clauses and the breach of such clauses may bring
about civil liability.
On the other hand one cannot imagine how a party to a dispute
brought to mediation would be sanctioned if it violates the provision
of Art. 7, paragraph 1 of the MA.
2.3.5.2. A new subparagraph to Art. 7 (version as per Official
Gazette No 27/2011) introduces certain exclusions from the
confidentiality requirements when it is necessary for the purposes
of criminal proceedings or of considerations related to public order:
necessary for the protection of a child or in order to advert an
encroachment over the physical or mental sanctity of a person.
Finally, confidentiality requirement can be overcome if that
might be necessary for revealing the contents of an agreement
reached through mediation or for the enforcement or implementation
of this agreement.
This provision is almost a literal translation of the Directive
and the latter gives the member states a possibility to introduce
46

The Directive makes the distinction between these two subcategories.
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further exceptions.The initial intention of the author is not to deal
and criticize the Directive itself but the ideas underlying the texts
of the Directive in this particular field raise a number of fundamental
issues.
2.3.5.3 Another aspect of information in a mediation process is
the information which a mediator obtains during caucuses with one
of the parties.
This issue was provided for in a satisfactory manner still in the
first version of the law and does not need any further amendment.
Art. 10, paragraph 4 says that: A mediator may not communicate
to the other participants in the proceeding any circumstances
concerning solely a disputant without the latters consent
2.3.5.4. The most important issue related to information is put
forward in the cases of a failed mediation.
In the course of a mediation proceeding, a mediator might obtain
a significant amount of information. The issue is how the public
duty to testify before a court of law shall apply to the information a
mediator has obtained in the course of a mediation. The Directive
(Art. 7, paragraph 1) is very clear on this issue.47
The Bulgarian MA has given a satisfactory legislative answer
to this issue through copying the text of the Directive. It took a long
time of profound legislative silence and a number of hesitant and
half and half solutions before the situation finally became
acceptable.48
47

Given that mediation is intended to take place in a manner which respects
confidentiality, Member States shall ensure that, unless the parties agree otherwise,
neither mediators nor those involved in the administration of the mediation process
shall be compelled to give evidence in civil and commercial judicial proceedings
or arbitration regarding information arising out of or in connection with a mediation
process (with the exceptions commented above).
48 As pointed out this was one of the major deterrent factors for the
development of mediation in Bulgaria, especially mediation in commercial law
matters.
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The issue was treated by Art. 166, paragraph 1, subparagraph 1
of the Civil Procedure Code.49 Even at this point however, the said
provision has not been coordinated with the requirements of the
Directive nor with the text of the MA itself  a situation that may
cause interpretation problems.
2.3.6. The Legal Effects of a Mediation Agreement
2.3.6.1. Neither the first nor the second versions of the MA
contained any serious provisions concerning the effects of an
agreement reached in mediation. The final product of a successful
mediation  an agreement reached by the parties as a result of the
assistance of a mediator and successfully conveyed mediation
proceeding did have the same effect of an ordinary civil law
agreement, i.e., if the other party failed to perform under the
agreement  only the general tools and remedies were at disposal.
Under the pressure of the Directive a clumsy attempt was made
to address this issue but the final result goes no further than under
the previous versions.50
Even after the latest amendment the absolutely senseless texts
of Art. 16 and 17 have been retained providing a source for
entertainment in law school classes:
Art. 16 of Chapter 5, titled Form and Content runs as follows:
The form and content of the agreement shall be determined by
the parties. The form may be oral, written, or written with
notarization. A written agreement shall state the place and date where
the said agreement was reached, the names of the parties and the
addresses thereof, the points of agreement, and the name of the
mediator, and shall bear the signatures of the parties.51
49

That provision leaves it to the discretion of the former mediator to decide
whether to testify or not.
50 It is no secret that an extremely powerful lobby of public notaries exists in
Bulgaria and the interests of that lobby exclude the possibility that an agreement
reached as a result of mediation shall become a direct title for forced execution.
51 One should note that the signature of the mediator is not required!
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Further Art. 17 in a totally unnecessary way reproduces widely
accepted notions that have never been under dispute between
professionals, such as:
Paragraph 1: The agreement shall be binding on the disputants
and may not be held adverse to any persons who did not participate
in the procedure.
Paragraph 2: The agreement shall be binding on the parties
solely in respect of the points of agreement therein.
Paragraph 3 Null shall be an agreement which contradicts or
evades the law, as well as an agreement which is in conflict with
the morals.52
There is only one new paragraph (adopted in 2011) which
reveals the following: In the agreement the parties may agree on
liability for case of lack of fulfillment of the obligations.
2.3.6.2. The core issue of enforceability of an agreement reached
in mediation is addressed at a nominal level. One has to note that in
the period 2004-2011 the Bulgarian legislator 53 at different
occasions has attached direct enforceability to a great variety of
acts establishing obligations. Such acts are declared by the law to
be direct titles for forced execution and disposing of such a title one
can seek for such execution without the need to use the general
state courts procedures for that.
At first glance the text of the law leaves the impression that an
agreement reached through mediation shall have enforceability. The
newly adopted Art. 18, paragraph 1 (Official Gazette No 27 of 2011)
52

This is a literal repetition of the provision on nullity of civil agreements
given in the general civil Law on Obligations and Contracts  Art. 26. One has to
note further that only a part from the grounds for nullity of an agreement provided
for in the Law on Obligations and Contracts are reprinted in the MA that may lead
to a deceptive interpretation that the rest of the grounds are not applicable to
mediation agreements.
53 Both through the old abrogated and the newly adopted Civil Procedure
Codes.
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runs as follows: An agreement for a legal dispute as per Art. 1 of
this law reached in a mediation proceeding shall have the effect of
an agreement reached before a state court 54 The following
phrase however says: and it is liable for approval by the regional
courts of the country.
The conclusion is that an agreement reached as a result of a
mediation proceeding does not have the effects of an agreement
reached before a state court (res iudicata and direct enforceability)
but in order to obtain these effects such an agreement will have to be
subjected to one of the regional courts55 of the country for further
approval. Under Art. 18, paragraph 2 a regional court shall give such
an approval after the parties confirm the text (1) and the court finds
that the agreement is not contrary to the law or to public morals (2).
So, the final result is that the parties to a mediation agreement
do not dispose of the effects of an agreement reached before a state
court unless they turn to a special procedure before a state court as
a result of which the effects of an agreement reached before a court
shall be attributed to the mediation agreement.
It is obvious that in-between one of the parties may decide not
to abide by the agreement and fail to appear before the court to
confirm its obligations as set forth by the agreement reached during
the mediation proceeding.
Secondly, the interested party will have to pay additional court
charges and fees.
Apart from that, the legislator has not taken into account the
most common hypothesis when parties to a pending court or
arbitration proceeding will opt for using mediation. In such cases
the proceedings before respective court or arbitral tribunal will be
kept alive (either suspended or postponed for an indefinite period
of time). If the parties to such a dispute are able to reach an agreement
54

See Natov, N., Ìåäèàöèÿòà êàòî àëòåðíàòèâåí ñïîñîá çà ðàçðåøàâàíå
íà ñïîðîâå, Íîòàðèàëåí áþëåòèí, áð. 1, 2013 ã., p. 30 and the following.
55 The first level of the vertical structure of the Bulgarian justice system.
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as a result of a successful mediation they will have to make is to
return to the state court or the arbitral tribunal where the case
concerning their dispute is still pending and ask from that court or
tribunal to approve their agreement.
There is no specification in the law which foresees that a regional
court shall be competent. However given the nature of the procedure
(non-adversary, non-jurisdictional) one may conclude that any
regional court shall be competent.
The analyzed regulation is expected to create difficulties at least
in two directions56:
- certain courts will be of the opinion that a higher level court
or an arbitral tribunal before which the dispute settled through
mediation is still pending will no longer be competent to approve
such an agreement and will have to transfer the agreement reached
as a result of mediation to a regional court for approval;
- venue disputes will arise with certain courts pretending to be
competent independent of local venue and others  trying to find
certain criteria to justify their competence.
In any case the parties to a successful mediation are free to
notarize the agreement reached. In such a case they will obtain a
direct forced execution title under Art. 418 of the new Civil
procedure Code.
A public notary will however charge them on the basis of the
material interest  the monetary value of the agreement which may
be a lot of money. While the public notary only task will be to
check the authenticity of the signatures.
3. Legal Regulation  Conclusion
One should note that all problems arising from the different
versions of the Bulgarian MA were a topic of hot discussion not
only during the process of adoption of the first version of the law
but at any further attempt for amendment. As a matter of fact a
56 No court decision are available on this issue since there are only a few real
mediations  see below, item 3.
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small bunch of legal issues have been at the attention of the legislator
the whole time.
Even in its last version the current legal regulation does not at
all encourage mediation. If certain parties opt for mediation the
final result they may expect is that they will additionally have to
turn to a state court or a public notary so that they may finally obtain
an enforceable agreement. And, of course, pay additionally,
sometimes significant sums of money while in many other cases
the law is much more generous and provides possibility for certain
obligations to be made directly enforceable.57
The final, not very optimistic conclusion is that even under the
pressure of an EU Directive the Bulgarian legislator produces low
quality legal regulation which, at best, conforms with the respective
requirements only at a formal level and is not at all concerned to
introduce legal regulation which will achieve the expected and aimed
at social and economic results.
In the meantime the Bulgarian society is badly in need of high
quality and effective resolution and settlement of disputes system:
through the activity of state courts of law, through arbitral tribunals
and all other types of ADR means.
II. THE PRACTICE OF MEDIATION AND OTHER ADR
MEANS IN THE REPUBLIC OF BULGARIA58
1. Great Interest for Exercising Mediation in the Republic of Bulgaria
First of all one has to state that a lot of people from different
professions have shown interest in being trained and in acting as
mediators. A significant number of training courses have been and
are being organized and many trainees successfully covered the legal
requirements.
57 For example banks are privileged to collect their receivables directly, only

on the grounds of excerpts from their own books.
58
The information upon which this part of the presentation is based on is
derived from official registries, internet sites of mediation centers, a number of
publications and personal observations of the author.
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At present, the Unified Registry of Mediators shows that there
are 1261 registered mediators.59 The page of the Ministry of Justice
shows that 26 organizations are licensed to train on mediation.
The most popular legal site in Bulgaria lex.bg references 24
acting Mediation centers.
One could explain the great interest for mediation with a number
of factors including the general curiosity towards new phenomena;
the exclusively extensive promotional activities of the state, the
Bulgarian business and a number of NGO, the widely-spread
perception of the low quality of state courts performance, etc..
Finally, one should take into account the fact that there is a
certain disproportion between the ever diminishing population of
the country, not at all flourishing business and a threateningly
growing number of licensed lawyers. The latter pool is a natural
source for the recruitment of new mediators.
2. Real Mediation
A significant number of the registered centers do not even have
a web page. Some of them are shown as autonomous centers but are
only regional offices.
Those which have a web page display data about their
establishment, about programs under which activities were developed,
common knowledge about mediation, list of mediators and fees. There
are no figures showing the number of mediations conducted at the
center, nor how many of them have been successful, etc.
Only 3-4 mediation centers display figures about real mediations
and the last figures relate to the years 2002  2005 and 2006.60
59

The active population is estimated below 3 million.
The same is true for the second center shown in lex.bg  The Mediation
center at the Bulgarian Chamber of Commerce and Industry. Despite abundant
promotional activity the number of real mediations is practically 0 in the course
of a few years. In comparison, one should cite the figures of real arbitrations
carried out before the same institution  form about 150-60 at the beginning of the
new century up to above 750 in 2010-2013.
60
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Apart from that a few institutions keep organizing training
courses all the time.
III. OVERALL CONCLUSION
One may come to a discouraging conclusion that a lot of
promotional activity has been performed in the past 15 years; there
have been a lot of volunteers and volunteering organizations to deal
with mediation; a law was adopted and underwent 3 versions in the
course of 7 years; training courses are being organized all the time,
and  there are no real mediations.
Apart from certain objective factors61 the insufficiency of the
legal regulation of mediation in Bulgaria has been the major deterring
factor. The adoption of an amendment formally reflecting the
requirements of the Directive obviously happened too late  at a
moment when the idea of mediation had already been compromised
to a great extent.
One cannot refrain from observing another phenomenon: all
real mediations reported took place under the hospices of mediation
centers that received external funding and seemingly ceased to occur
when such funding was discontinued.
As a final remark there has to be noted that only factors existing
in Bulgaria have been taken into account in the course of the present
analysis. The fact however, that mediation has not flourished in
other European countries as well should make us all reconsider
whether our approach to the issue of ADR implementation has been
proper.
Sofia, March 2014

61 It is true that despite all efforts mediation has not become widely spread in
Europe contrary to the situation in Great Britain, USA and other countries belonging
to the common law system.
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ENTHUSIASM AND SOLIDARITY.
THE BULGARIAN SECTION OF GEMME
Evgeni Georgiev,
Judge, District Court, Sofia
[1] The European Association of Judges for Mediation
(GEMME) has been operating for already 10 years. It has started
and it is still working due to the volunteer efforts of judges and
mediators throughout Europe. The energy behind it has been
cherished by enthusiasm but also solidarity.
[2] This material will be about enthusiasm and solidarity. It
will tell the story of judges and mediators, members of GEMME,
from Sofia, Bulgaria who started the first sustainable Court-Annexed
Mediation Program (CAMP) in the country and the role of GEMME
in this endeavor with the hope to illustrate that enthusiasm is a very
valuable change bringing virtue and solidarity is what helps to keep
it alive.62 In unfolding the story some basic observations about the
operation of the CAMP in Sofia will be shared.
62

Different aspects of the work of the judges and mediators who started the
Court-Annexed Mediation Program (CAMP) at the Regional Court of the Sofia
and Sofia City Court have been already told in other materials such as: E. Georgiev,
Das erste nachhaltige und umfassende Programm gerichtsverbundener Mediation
in Bulgarien, Betrifft Justiz, no. 118. Pending publication in March 2014.
Interpreted into German by Judge Frank Schreiber. Submitted as a conference
paper in December 2012 at Development of Mediation  Creation of Legislative
and Institutional Basis, Yerevan, Armenia; E. Georgiev & C. Jessel-Holst,
Mediation in Bulgaria: Legal Regime, EU Harmonization and Practical
Experience, in Mediation. Principles and Regulation in Comparative Perspective,
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I. Before the Start
[3] Judges in Bulgaria are not allowed to be mediators.63
Nevertheless, the Code of Civil Procedure requires them: (i) to
inform parties that mediation is an option for solving their dispute;64
(ii) to invite the parties to settle the case.65 The culture developed
had been, at least in Sofia, trial judges only to state for the record
that they had invited the parties to settle without taking any
significant efforts to do so. This began somehow to change when in
2006 a trial judge of the Regional Court of Sofia (RCS) started
successfully to use mediation techniques in inviting parties to settle
their case and as a result settled 17 cases for that year.
[4] Very shortly after, another trial judge of the RCS tried the
same. Moreover, the first judge referred to the second judge a case
to be mediated which was successfully settled. A third trial judge of
the RCS joined the first two in the fall of 2007.66 Each one of the
ed. K. J. Hopt and F. Steffek (Oxford: Oxford University Press, 2012); E. Georgiev,
Is Enthusiasm Enough to Promote Mediation? in Overview of Judicial Mediation
in the World: Mediation, the Universal Language of Conflict Resolution: First
International Conference on Judicial Mediation, Paris, 16-17 October 2009 ed.
B. Brenneur; R. Murdanaigum, L. Otis, St. Bensimon (Paris: Harmattan, 2010).
Submitted as a conference paper in October 2009 at the First International
Conference on Judicial Mediation, Paris, France. A full account of the history of
the CAMP, the people who started and further developed it, and their relations
with GEMME has never been published, however.
63 Under Article 4 of the Mediation Act judges cannot be mediators. Some
authors are of the view that this ban forbids judges to serve as mediators in any
case (S. Alexandrova, Bulgaria, in EU Mediation. Law and Practice, ed. G. De
Paolo, M. B. Trevor (Oxford: Oxford University Press, 2012), 39-40. Other authors
interpret the ban as having more limited application  judges not being permitted
to serve as private mediators and in cases pending before them (E. Georgiev & C.
Jessel-Holst, Mediation in Bulgaria, 338.)
64 Arts. 140, sect. 3, 321, sect. 2, 374, sect. 2 of the Code of Civil Procedure
(CCP.)
65 Arts. 145, sect. 3, 149, sect. 1 CCP.
66
These three judges were Tsveta Jeliazkova, Nikola Popov, and Evgeni
Georgiev.
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judges employed mediation techniques on her own cases when there
was no danger to become prejudice in deciding the case if not settled
but when there was such a danger the judge was referring the case
to another judge of the group. The judges had the support of that
time Chief Judge of the RCS Ivan Kolev.
[5] Even at that point the idea to start and develop a CAMP was
not foreign to the three judges - they liked mediating and being
agents of change. None of them had the knowledge how to do it. To
some extend the lack of knowledge made them feel not confident
enough.
[6] Meanwhile, the judges contacted GEMME. In October 2007,
at a mediation seminar in Athens organized by the Hellenic
Mediation and Arbitration Center the judges met67 Jaime Ferreira,
Gavin Lightman, Ivan Verougstrate (all three of them present and
former Presidents of GEMME), and Beatrice Brenneur (at that time
Secretary General of GEMME.) This was the beginning of a long
term productive exchange of experiences and ideas, and cooperation.
Very soon after the judges started to communicate with other
members of GEMME, and to learn what judges and mediators have
done in other countries.68 This helped the three Bulgarian judges to
start gaining self confidence that they could be the triggers of a
CAMP in their court.
[7] About the same time the judges started to communicate with
the National Association of Mediators (NAM.) One of them was
regularly attending the board of directors of NAM which allowed
the judges to learn more about mediators in Bulgaria and establish
good relationships with some of their leaders.
67

Two people were instrumental this to happen  Mrs. Ioanna
Anastassopoulou and Mr. Aias Retsinas  who were organizing the seminar.
68 A very productive in this respect was the communication with Judge
Oyvind Smukkestad from Trjonheim, Norway whose experience in starting and
developing judicial mediation in Norway was very inspiring.
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[8] The judges also had a meeting with Judge Stanislav
Georgiev, former Chief Judge of the Regional Court of Plovdiv,
and Mrs. Bilyana Gyaurova-Wegerdseder  Executive Director of
the Bulgarian Institute for Legal Initiatives (BILI.) Both of them
were instrumental in starting in 2004 the first CAMP in Bulgaria 
the one to the Regional Court of Plovdiv. With them they discussed
what was needed to start a CAMP and to make it sustainable.69
[9] Thus, about late 2007 - early 2008 the judges decided that
they needed: (i) mediation training to be more professional in what
they were doing;70 (ii) more judges engaged in spreading the word
about mediation. To do this they needed finances and good trainers.
[10] First, the judges, with the support of the Fulbright
Commission in Bulgaria,71 applied before the U. S. Embassy in Sofia
for a grant of 15.000 USD with the goal 15 trial judges to be trained
in mediation. This application was unsuccessful. The application
process helped the judges, however, to get into contact with the
Program on Negotiation at Harvard Law School.72 Its Director Mrs.
Susan Hackley recommended to the judges two trainers  Mr. James
Kerwin, Assistant Director of PON, and Mrs. Gabrielle Gropman,
former Administrator of the Harvard Mediation Program.
69 One of the difficulties shared was that the program was not active enough
to train in mediation a considerable group of judges to allow keeping the culture
of using mediation even when the first judges trained were promoted to higher
courts and left the trial court.
70 None of them had mediation training at that time. Judge Georgiev had had
the chance and privilege to shadow settlement conferences of Magistrate Judge
John Facciolla of the Federal District Court for the District of Columbia.
71 The Fulbright Commission and personally its Director Professor Julia
Stefanova has been supportive of the efforts of the Bulgarian judges and mediators
to introduce mediation in Bulgarian courts ever since 2008.
72 The judges were very fortunate to be encouraged and guided by Mr. Jeff
Cunard, Managing Partner of the office in Washington, D.C. of the New York
based law firm Debevoise & Plimpton. The judges had also a letter of support
from Professor Lazar Gruev, Chief Justice of the Supreme Court of Cassation of
Bulgaria.
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[11] Mrs. Gropman facilitated a contact between the judges,
and Mrs. Sevdalina Alexandrova and Mrs. Ralitsa Petrova  at that
time President and Vice President of the Professional Association
of Mediators in Bulgaria (PAMB.) Together they decided PAMB
to apply for a grant before another donor, Bulgaria Fund, with the
same goal  to train 15 trial judges in mediation - adding to it a
small mediation conference to raise the awareness of the mediation
community. They also agreed that once the judges were trained they
would start referring cases among themselves and later mediators
would join them.73
[12] PAMB and the judges needed reliable and highly respected
partners to demonstrate that their project ideas would be fulfilled.
Having such partners would also increase the self-confidence of
both the mediators and the judges.
[13] The three judges had already had the support of the
Fulbright Commission. In late June 2008, they asked Chief Justice
Ivan Verougstrate from Belgium,74 GEMME to be a partner in the
project, and to have two of its members involved in it  Chief Judge
Oyvind Smukkestad of the District Court in Trjonheim, Norway,
and Judge Carl Vrints from Belgium. In early July the judges had a
positive reply that also encouraged them to start a Bulgarian section
of GEMME which would be a good justification of the common
efforts. PAMB successfully applied for the grant in mid July 2008
in partnership with the Fulbright Commission in Bulgaria and
GEMME.75 In mid October, 2008 started the formation of the
73 Almost at the same time the Fulbright Commission in Bulgaria introduced
Judge Maureen Duffy-Lewis of the Superior Court of the Los Angeles County to
the three judges. Her advice, guidance, and support later in the process were very
crucial for the start of the CAMP.
74 At that time President of GEMME.
75 The judges and the mediators from PAMB were encouraged to apply for
this grant by Mrs. Kathrine Ingmanson, a U. S. diplomat working at that time for
the U. S. Embassy in Sofia.
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Bulgarian section of GEMME when the first five judges decided to
join it.76
[14] The mediation training of the first 15 trial judges77 was in
late March 2009 with Mrs. Gropman, Mr. Kerwin, Mrs. Petrova,
and Mrs. Alexandrova as trainers. Chief Judge Oyvind Smukkestad
from Norway also participated at the training. During the four days
of the training he had discussions with his Bulgarian colleagues
what they had done in Norway, what had worked, and what could
work better. To a great extent his experience as well as the model of
Magistrate Judges in the U. S. District Courts handling settlement
conferences judicial mediation - were the bases on which the judges
were to experiment by the end of 2009.
[15] Upon dinner at the last day of the training 11 of the judges
trained78 had a meeting where they decided to start referring their
cases to judges of the group for mediation. Each one of the judges
made herself available one day in three months to receive cases
from his fellow judges of the group. One of the judges took the
charge to keep the schedule and coordinate the process. In early
April, 2009 the judges started to refer cases to their fellow judges of
the group trained. By the end of 2009 they had 23 cases referred
and five of them settled. The efforts of the judges and the mediators
were admired by the newly appointed Chief Judge of the RCS
Krasimir Vlahov.
76

Those judges were: Tsveta Jeliazkova, Nikola Popov, Desislava Djarova,
Ivajlo Ivanov, Evgeni Georgiev.
77 These judges were: Veneta Georgieva, Rajna Martinova, Vjara Ruseva,
Daniela Borisova, Genoveva Nikolaeva, Desislava Djarova, Tsveta Jeliazkova,
Nikola Popov, Vladimir Vylkov, Anton Urumov, Evgeni Georgiev, Petyr Santirov
(all of them of the Regional Court of Sofia,) Ivajlo Ivanov (of the Regional Court
of Pirdop,) Martin Avramov and Nikolay Gunchev (of the Sofia Administrative
Court.)
78
Those were the judges who worked for the RCS except Judge Vyara Ruseva
who was at maternity leave at that time.
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[16] Meanwhile, in late March 2009 PAMB organized a small
mediation conference where there were over 60 people  mediators,
attorneys, judges. Chief Judge Oyvind Smukkestad and Judge Carl
Vrints were the speakers representing GEMME and sharing how
mediation had been used by courts in their countries. Judge Stanislav
Georgiev shared about the experience of the Regional Court of
Plovdiv, and Mrs. Grabrielle Gropman and Mr. James Kerwin about
mediation in Massachusetts. A member of GEMME France Mrs.
Dominique Gantelme participated in the conference. Very soon after
the conference Chief Justice Jaime Ferreira visited Sofia giving a
very illuminating speech before the judges of the RCS on mediation
and justice and openly exchanged experiences with the judges.
[17] Meeting foreign judges and mediators, learning about their
experience, feeling appreciated for the work they were doing and
they were planning to do increased the enthusiasm and the
self-confidence of the Bulgarian judges. In May 2009 another two
Bulgarian judges joined GEMME79 and the national section was
formed with Judge Tsveta Jeliazkova as its President, Judge
Desislava Djarova as the Bulgarian Member of the Board of
GEMME, and Judge Nikola Popov as treasurer of the section.
[18] During the summer of 2009 the judges and mediators, both
from PAMB and NAM, worked on rules for a future Court-Annexed
Mediation Program (CAMP.) They used for a starting point of their
discussions the National Standards of Court-Annexed Mediation
Programs developed in the United States that Mrs. Gropman kindly
provided to them. After many discussions between the judges and
the mediators, consultations with Chief Judge Vlahov, and going
through several drafts the final rules were finished in October 2009.
They provided for: (i) a court employee to coordinate the Program;80
79

Those judges were Daniela Borisova and Vladimir Vylkov.
The name given to the Program was Settlement Program. The judges
were still very careful in using the term mediation mainly because the Mediation
act was not allowing judges to be mediators.
80
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(ii) an administrative committee of five people (three judges and
two mediators) to administer the program; (iii) rules for selecting
mediators and very basic quality assurance; (iv) referral procedure.
[19] In October 2009 Ms. Juliana Shuleva, a court reporter of
the RCS, sent electronic letters to all mediators in Sofia who had
given their e-mail addresses to the Uniform Register of Mediators
to the Minister of Justice.81 She also sent letters to all mediation
associations in Sofia. There were 34 mediators who applied to work
on volunteer basis for the Program and all of them were accepted.
[20] In October 2009, another 10 judges of the RCS underwent
one-day mediation training conducted by Mrs. Alexandrova and
Mrs. Petrova. By that time the judges became aware that a judge,
above his judicial duties, could not coordinate a Program of 34
mediators and 11 judges. 82 The Program badly needed a
coordinator.83 In November 2009 Chief Judge Vlahov suggested to
the judges a coordinator - Mr. Lychezar Nasvadi who worked for
the RCS. Mr. Nasvadi had no knowledge about mediation and
CAMPs but he was bold and enthusiastic. He agreed above his
everyday other duties and with no extra payment to coordinate the
Program keeping track of the mediations held, making the contact
between mediators and judges, and between parties and mediators.84
[21] What the Program also needed was space (a room85) where
mediations to be held. The RCS worked in the poorest conditions in
the country, three to four judges were sharing one office. The
courtrooms were also not enough.
81

At that time the registered mediators in Sofia were about 240.
The RCS was and still is the busiest trial court nationwide hearing about
1/5 of all cases filed in the Bulgarian Justice System (excluding the administrative
cases) and with judges constituting lest than 1/10 of all judges in the country.
83 Mrs. Julie Bronson, at that time Director of the ADR Program at the LA
Superior Court, through Judge Duffy-Lewis, also advised the judges on this.
84 Private ADR providers would refer to him as case manager.
85 By that time the judges who were taking referrals from their colleagues
were mediating at the courtrooms.
82
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[22] By chance about November 2009 the notary deed register
of Sofia moved to another building and its building was given to the
RCS, not big but very beautiful and centrally located facility. About
the same time Judge Maureen Duffy-Lewis86 of the LA Superior
Court had a two-hour meeting with Chief Judge Vlahov. During the
meeting she shared about the success of the ADR Program of her
court and she highlighted that mediators needed to have their home
in the court. Less than a week later Chief Judge Vlahov, following
the advice of Judge Duffy-Lewis, provided to the Settlement
Program a wonderful spacious room fully redone and equipped with
everything needed which very soon became a real mediation home.
II. The Start
[23] After having mediators and judges, a coordinator, the
support of the leadership of the court, a space, and rules to operate,
the Mediation Center of the Settlement Program was officially
opened on January 27, 2010. There were about 70 people present 
mediators, attorneys, law students, and judges. Among them were
Chief Justice Lazar Gruev, Chief Judge Krasimir Vlahov, Mr.
Valentin Benatov Secretary General of the National Bar Association,
Mr. Josef Geron President of NAM, Mrs. Albena Komitova,
President of PAMB, Charge daffaires of the U. S. Embassy in Sofia
Mrs. Susan Sutton, California Judges Maureen Duffy-Lewis and
Stuart Waldrip,87 Mr. Thomas Peebles, Resident of the U. S.
86 Judge Duffy-Lewis spent about four months in Sofia teaching as a Fulbright

Professor at Sofia University School of Law. She also encouraged and guided the
judges of the RCS and mediators to start the Mediation Center.
87 Judge Stuart Waldrip had just arrived to Sofia to lead the Judicial Mentoring
Initiative (JMI) of the U. S. Department of State, the RCS, and the Sofia City
Court (SCC.) Under his leadership several case management committees were
started (two in the RCS and two in the SCC  criminal and civil.) None of them is
operating now. The efforts of the JMI were not in vain, however. They demonstrated
that judges needed not only to think about their assigned cases but also about how
to improve the operation of the whole court. The experience the judges gained
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Department of Justice in Bulgaria.88 The Mediation Center started
to operate on March 1, 2010.
[24] Very soon after, a judge of the RCS referred the first case
to the Mediation Center. It was a commercial one where a small
company was suing the owner of a hotel for not paying the company
for working on the water installation of the hotel while it was built.
The hotel owner asserted that the company did not do the job
properly. The judge trying the case was aware about the Mediation
Center being opened and he knew that among the mediators there
was a construction engineer. So, he proposed to the parties to try
mediation between the first and the second hearing of the case. The
parties had very wise attorneys. So, they agreed. The mediator Mrs.
Snejina Djakerska was the first mediator in Sofia who had a case
referred for mediation by a judge and she did excellent job not only
settling the case but doing it in a way that made the attorneys of
both parties feeling very uncomfortable for having such good
services for free.
[25] Except mediating mediators were also available at the
Center certain hours per month to give free consultation to parties
interested in mediation. At this early stage this might have helped
to build some community spirit among mediators.
[26] The contacts with GEMME were further reinforced. In
October 2009 members of the Bulgarian section participated in
GEMMEs international conference in Paris. Then in July 2010
Bulgarian judges participated at a mediation training organized by
Strauss Institute of Pepperdine School of Law, GEMME, and
from the JMI was to some extend later used in redesigning the administration of
the Settlement Program. A good portion of the judges who worked for the case
management committee of the RCS, furthermore, later worked for the
administrative committee of the Settlement Program.
88 Mr. Peebles was very active in supporting the Settlement Program through
providing valuable contacts both while he was in Bulgaria and upon his return to
Washington, D.C.
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CIMJ.89 During the training they met mediators and judges from
around the world. To a great extend this exchange gave some vision
to the judges for their future work on improving the operation of the
Center. In October 2010 Beatrice Brenneur and Ruben Murdanaigum
visited Sofia and met mediators of the Mediation Center. For most
mediators this was the first time they met foreign colleagues. What
they learned through the meeting reassured them that they were
doing the right thing.
[27] Meanwhile another four judges, Mr. Nasvadi, and Mrs.
Shuleva underwent their first ADR training. Through the Fulbright
International Summer Institute (FISI) they had a Negotiations class
by Professor George Siedel from Ross School of Bussiness, Ann
Arbor, and a Mediation class by Mr. James Kerwin and Mrs.
Alexandrova. This training was supported by the Fulbright
Commission but also by the Supreme Judicial Council (SJC) and
the National Institute of Justice. It was the first time when the SJC
financially supported mediation training for judges and court
employees working with the Mediation Center.90 The training was
also attended by Mr. Lenko Lenkov a Director at America for
Bulgaria Foundation, which very soon was to provide a very needed
and valuable financial support to the Center.
[28] By the end of 2010 there were 86 cases referred. Seventeen
judges referred 68 cases. On 19 of these cases one or both parties
did not appear; on 28% of the cases referred by judges there was no
mediation. Mediations were held on 49 of the cases judges referred
and 10 of these cases settled or a settlement rate of only 20%. On 18
cases one or both parties asked the coordinator of the SMC for
mediation. There was no mediation on 11 of the cases or 61%. On
seven cases there was mediation and one case settled or a settlement
rate of only 14%.
89

La Conference Internationale de Mediation pour la Justice.
This was possible due to the help of the former Chief Judge of the RCS
Ivan Kolev who at that time was chairing the Budget Commission of the SJC.
90
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[29] It was clear that many judges still did not know about the
work of the Center and therefore, there were few cases referred to
mediation. If there were more cases referred, however, we would
needed, a better administration of the Program. Given the low
percentage of settlements, we also needed some improvements in
the quality assurance of mediations.
III. Further Development
[30] Discussions and consultations on working on a second
project started in the late summer of 2010. More serious work began
in the fall of 2010. This was done:(i) by a very small group of judges
and mediators, mainly those who initiated the program whereas
newly recruited mediators and judges were not involved; (ii) in a
hurry, with burning enthusiasm but with little data collection and
analyses on the functioning of the Center.
[31] In December 2010 PAMB successfully applied for a grant
of 224.000 USD before America for Bulgaria Foundation to be used
for further developing the Center in the next 18 months.91 The goals
of the project were: (i) to make the Center more popular among
judges from the RCS and the Sofia City Court (SCC);92 (ii) to
improve its administration; (iii) to improve its quality assurance;
(iv) to stabilize the support of senior judicial and bar leadership.
[32] To fulfil these goals there were two main activities
throughout 2011 and early 2012  trainings and consultations. Mrs.
Gropman and Mr. Kerwin along with Mrs. Alexandrova and Mrs.
Albena Komitova conducted two 32-hour mediation trainings for
judges, a 32-hour training in commercial mediation for judges and
mediators. Another training in family mediation for judges and
91

Mr. Lenko Lenkov was very supportive the project to receive financing.
The Sofia City Court is the court with general jurisdiction for the City of
Sofia. It is the biggest and the busiest court of this kind in Bulgaria. The Regional
Court of Sofia is the court of limited jurisdiction for the City of Sofia and it is the
biggest and busiest court nationwide.
92
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mediators was conducted by Mrs. Melissa Brodrick, Ombudsperson,
Harvard Medical School, and Mrs. Gropman. Some judges
underwent a train-of-trainers training. In total about 46 judges, along
with the CEO of the RCS Mrs. Gabriela Bakalova, went through at
least one of the trainings. There were several judges who received
over 100 hours of mediation training. One day mediation training
was provided to 70 judges of the RCC and the SCC.
[33] Judge Richard Bennett of the U. S. District Court for the
District of Maryland conducted two day training for senior judicial
and bar leadership among which were Chief Justice Lazar Gruev,
Chief Judge Krasimir Vlahov, Mr. Stefan Botev, Member of the
Managing Board of the National Bar Association.93 Mr. Nasvadi
participated in an educational program at Hasting College of the
Law, San Francisco, on administrating CAMPs.
[34] All trainings took place during 2011. There were no
trainings in referral to mediation.94
[35] It was GEMME that enabled the judges to contact Mrs.
Donna Stienstra, a Senior Researcher of the Federal Judicial Center
in Washington, D.C.,95 and Magistrate Judge Robert Levy of the
93

Judge Bennetts visit to Sofia was possible due to the efforts of Judge
Tsveta Jeliazkova.
94 At that time some of us, specifically the author, believed that to become
champions of mediation judges needed mediation training, then, they could start
to mediate, like doing it, and as a result, they would start to refer to mediation.
The skills developed through mediating would help judges to refer. This was
deeply wrong assumption. In fact, very few of the judges trained in mediation are
mediating now (only two out of 46 and they do it very rarely.) But there is no
argue that the trainings helped judges to understand mediation better which resulted
in a drastically increased number of judges referring cases to the Center  from 17
in 2010 to 43 in 2012.
95 The Bulgarian judges first met Mrs. Stienstra at a mediation conference in
the Hague, the Netherlands, organized by the Dutch section of GEMME in
November 2009. Later, theyreinforced the initial contact with the assistance of
Magistrate Judge Robert Levy.
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Federal District Court in Brooklyn, NYC.96 Both of them were very
experienced experts in evaluating CAMPs, they agreed to come to
Sofia, learn more about the Center, and advice it how to increase
the number of cases referred to mediation.
[36] Mrs. Bilyana Gyaurova-Wegerdseder and Judge Maureen
Duffy-Lewis helped the judges and the mediators to contact Mrs.
Julie Bronson, at that time Director of the ADR Program at the LA
Superior Court. Mrs Bronson advised the Program how to improve
its administration, she trained Mr. Nasvadi and Mrs. Shuleva of the
RCS as well as Mrs. Kapka Lozeva of the SCC (high ranked court
employee) and several other employees of courts outside of Sofia
that were or later became interested in starting such Centers.
[37] Through Mr. Kerwin the Harvard Negotiation and
Mediation Clinical Program (HNMCP) learned about the Mediation
Center which applied successfully with a project proposal before
the HNMCP. As a result two Harvard law students  Ms. Sonia
Vallabh and Mr. Emil Anderson  under the guidance of Mr. Stephan
Sonnenberg  at that time clinical instructor at HNMCP  researched
on the quality assurance mechanisms of four other jurisdictions and
the Center. At the end they provided a report describing the
mechanisms used in the four researched jurisdictions with proposals
for changes in the work of the Center. The report was preceded by
meeting of all major stakeholders of the Center facilitated by the
HNMCP team.
[38] By June 2011 the Center had the reports of the three
consultations. The implementations on the suggestions made in the
reports started, however, not before November 2011.
[39] Meanwhile, in the spring of 2011 the Settlement Program
started a family mediation subprogram. It was realized that family
96

Bulgarian judges met Magistrate Judge Robert Levy in October 2009 at
the First International Conference on Judicial Mediation organized by GEMME.
Later, this initial contact was further developed at the mediation training at
Pepperdine, organized by the Strauss Institute, GEMME, and CIMJ.
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cases needed special attention and more efforts to attract judges to
refer such cases to mediation. It was agreed that a small group of
mediators of the Center (family law attorneys, psychologists, and
mediators with experience in family mediation)97 will be available
at the family department of the RCS three days a week to take
referrals from the judges and have mediations on the same day the
referral was. At present about 30% of all cases mediated at the Center
are family cases of the RCS.98
[40] About the same time the leadership of the Sofia City Court
decided to work with the Center, to support it, and to encourage its
judges to refer cases to it.99 With the time, due to the efforts and
leadership of Judge Vladimir Vylkov and Judge Tanja Oresharova
a family law panel of the SCC started to refer cases to mediation on
regular basis. For 2013 this panel referred about 26% of all cases
mediated at the Center (or along with the cases of the RCS family
cases are about 56% of all cases mediated at the Center.)
III. Improvements
[41] Since the late fall of 2011 until present the Center had
devoted significant efforts on improving and stabilizing its
operations. It first started with reorganizing its administration when
in late October 2011 Mrs. Ralitsa Petrova and Mrs. Bilyana
Gyaurova-Wegerdseder facilitated a discussion on this of a group
of mediators and judges. The discussion was prompted by several
97

Later, this was changed since mediators who were outside this group felt
underappreciated and the mediators decided that anyone of them who would like
to work with family cases could do it.
98 This result is due to the patience and persistence of the mediators who are
working with the family department of the RCS but also to the efforts of Judge
Galya Vylkova.
99 The decision was made by the temporary Chief Judge of the Court Velichka
Tsanova and it was later supported by the Chief Judge Vladimira Yaneva. It was
Judge Tsveta Jeliazkova who spent energy and time in explaining to the leaders of
the court why the Center would be important for the SCC.
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deficiencies of the work of the administrative committee e. g. not
holding regular meetings and not using effective means to notify
mediators about its decisions  and the natural need of mediators to
have more responsibilities over the functioning of the Center.
[42] It was decided that the new administrative committee will
be created from all judges of the RCS and the SCC and mediators
of the Center willing to participate in it.100 In January 2012
invitations to all judges and mediators were sent. The first meeting
of the committee was on February 1, 2012 with 27 members (19
mediators and eight judges.) The committee decided to meet every
first Tuesday of the month at 5:30 p.m. at the Center and to keep
minutes to be send to all members of the committee and published
on the web site of the RCS. It was agreed the committee to try to
take its decisions by consensus but when such could not be achieved
by 2/3 majority vote. The committee also created three
subcommittees  Quality Assurance, Information,101 and Family
Mediation. Each subcommittee developed an action plan for the
year approved by the committee. The committee and the
subcommittees elected chairs whose main function was to organize
and facilitate their meetings and to supervise whether the action
plan was followed.
[43] Then, the work of the committee and the subcommittees
was concentrated in two main directions  improving the quality
assurance and promoting mediation among judges, attorneys, and
100

Creating a committee that represents better the main stakeholders was
recommended also by Mrs. Julie Bronson. Bulgarian judges were also into contact
with neutrals, case managers, office managers, marketing managers and CEOs of
JAMS The Resolution Experts whose observations and ideas on developing and
operation of CAMPs were also taken into consideration. To some extend the work
of the committee and the subcommittees of the Center was organized based on the
model used by the LA Superior Court.
101 The names of the other two subcommittees speak about their function.
The subcommittee Information was responsible for making attorneys, parties, and
judges know about mediation and the work of the Center.
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the general public. Concerning the quality assurance a new set of
rules upon which both mediators and judges agreed was developed.
The rules dealt with recruitment of new mediators, collection of
feedback about the mediations held, analysing the feedback,
measures to be taken based on the analyses of the feedback, adopting
co-mediation as a general rule.102
[44] The committee decided that it will try to recruit new
mediators every fall of the year. Now the selection of mediators is
done by a small selecting team of mediators and judges that first
reviews the applications submitted and, then interviews those
approved upon reviewing their applications. The team proposes to
the committee the mediators qualified to be accepted at the Center.
Upon their acceptance and nevertheless that all mediators before
being accepted have been through a mediation training and certified
for mediators, the Center provides a one-day orientation training to
inform the newly accepted mediators on how the Center functions
and specifics of some cases that are referred to mediation.
[45] The committee also adopted rules that provided for what
is considered good quality mediation and how feedback about the
mediations held will be collected. An analysing team of two
mediators, two judges, and the coordinator was established. The
team is supposed to meet regularly to analyse negative feedback
received. When there is such feedback, the team talks first to the
mediator who is the feedback about to learn more about how the
mediation went and what could be done better. In most cases this
discussion with the mediator is enough. Based on such discussions
with mediators the team proposes how some procedures of the
operation of the Center or the mediation process itself could be
improved. In more serious cases the team can propose to the
committee, having its reasoning in writing, certain measures to be
102

The main work on the quality assurance was done by mediators and
judges of the Quality Assurance subcommittee whose chair at that time was Judge
Galya Vylkova.
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taken.103 The analysing team is also following whether the mediators
are taking referrals and whether they participate in the administrative
life of the Center. The team can also propose to the committee to
award mediators for good services.
[46] A manual was drafted to be used by the mediators.104 The
manual covers the rules of the Center, the forms used by the Center,
and legal specifics of settlements of different type of cases. An
electronic case management system started to be used which
drastically improved the collection of basic statistics.105
[47] Significant work has been done to promote mediation. The
several groups targeted have been  attorneys, parties, judges, general
public. Providing mediation services and information at the Center
has probably been the best way to promote mediation among
attorneys, parties, and judges (during the four years of operation of
the Center over 350 mediations were held). There are attorneys who
once using the services of the Center ask for mediation in consequent
cases. Judges do the same.
[48] The Center organized presentations about the benefits of
mediation and the operation of the Center before attorneys, court
employees of the RCS, law students, and law interns of the SCC
(the last is done on regular bases every month.106 ) It also started a
103 Those measures are the mediator: (i) to have three co-mediations with a
mentor mediator; (ii) to participate in continuing educational mediation trainings;
(iii) to be notify that she could be fired; (iv) to be fired.
104 Several judges submitted materials for the manual. The mediator Mrs.
Simona Takova has organized them.
105 This system initially was provided for free from the World Bank with the
assistance of Mrs. Donna Stienstra. Recently, students from Sofia Math High
School, mediators, and judges (among whom Judge Boris Dinev with his both
computer and mediation knowledge was very instrumental) developed a new case
management system which the Center will start soon to use.
106 Judge Petya Stojanova of the RCS and Ms. Mina Raduncheva  an intern
at the Mediation Center  were those who started giving this presentation and as a
result during the last one year over 500 law interns of the SCC has learned about
mediation and the Mediation Center.
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mediation day, later evolved in a mediation week when: (i) mediators
are available at the RCS to take immediate referrals from judges
and to inform about mediation parties of pending cases at the two
courts; (ii) presentations are given; (iii) movies about mediation are
shown.107 During the four years of operation of the Center several
dozens of interviews were given by mediators and judges at
electronic and other media.
[49] The contacts with GEMME were further deepened. In the
fall of 2010 three mediators from PAMB became members of
GEMME  Svilena Dimitrova, Sevdalina Alexandrova, and Albena
Komitova who established a good contact with GEMME France.
As a result PAMB, GEMME France, and Integrierte Mediation
Germany were successful in receiving a grant of the European
Commission. Under this grant PAMB successfully organized the
first big international mediation conference in Bulgaria in November
2011 with over 10 high level European experts and over 150
participants. At the same time GEMME had its Board in Sofia with
judges and mediators from over a dozen of European countries
present. This was preceded by an excellently organized conference
by the National Association of Mediators on enforcement of
settlement agreements where the main speaker was Mrs. Beatrice
Breunneur. All these events allowed mediators and judges from
Bulgaria to meet colleagues from all over Europe and exchange
ideas and experiences which has already proved to be a great
energizer.
IV. Conclusion
[50] Some of you might think that with our 100 mediations a
year108 and a national section of GEMME of about only 10 people
107

PAMB has financially supported those events whereas mediators Mrs.
Mariana Dubleva and Ms. Yana Guncheva have been most active in organizing
them.
108 Which at the moments most probably is about 90 % of all mediations in
Sofia, however.
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(some from the first members have left others like Judge Boris Dinev
have joined GEMME) we have not achieved much. They are
absolutely correct. The figures are very insignificant.
[51] May we only look, however, from where we started  three
young trial judges with no mediation training, no knowledge about
Court-Annexed Mediation Programs, no professional contacts within
the mediation community in Bulgaria and abroad, and a general
legal ban judges to be mediators. Then, we may decide to compare
what we have now  a working for already four years Mediation
Center with about 60 enthusiastic mediators and excellent
coordinator, with governance that allow for participation of major
stakeholders and democratic decision taking, with quality assurance
mechanism, and a culture developed to allow constant evolution.
All these achieved with the very invisible but constant support from
GEMME Europe and its members. A product of enthusiasm and
solidarity that is making change and it will do it in the future.
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CROATIA
MEDIATION IN CROATIA
Srdan Simac,
Judge of the High Commercial Court of the Republic of
Croatia
and President of the Croatian Mediation Association
Many legal professionals still believe that mediation is a tool
that prevents the access to justice for the parties. It is the belief of
most of those who resist mediation and development, hoping to
maintain the status quo in the usual legal work, only in the old,
traditional way, in a traditional system of conflict resolution.
When one supports the point of view mentioned above, one
neglects that referral to the courts is not the only way to have access
to justice. Access to justice means not only access to courts. Beyond
the appearances, justice is more difficult to be done in the courts,
even if everyone thinks of justice when speaking about judges and
courts.
In reality, the primary role of the courts is not to seek justice or
truth, but to solve cases. The majority of courts and judges today
simply do not have the tools to determine the truth and justice. Their
decision is based only on the submissions of parties that compete
with their beliefs and their position and they transpose their
experiences into legal language trying to convince others and the
judge that they are right. In this process, the objective truth and
justice often get lost in the legal maze. In conflicts, we say to make
Justice supported by force. By this state act in the form of a court
decision, the judge stated what party is right and what party is wrong.
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The verdict ensures the peace imposed on the parties. This is a kind
of peace based on law, not on the principles of life. Therefore, these
decisions ruin the relations between the parties permanently, and
perpetuate a war between them, which does not mean the presence
of peace. Behind every verdict, the pain still remains between the
parties.
There is a phrase of Andre Gide Justice and Peace are two
sides of the same coin. This means that there is no justice without
peace and there is no peace without justice. What should we do at
the judicial level to introduce more justice and peace in the daily
work of judges? Is it possible for judges to judge, make decisions
based on the law, and to be not only strict and formal but also fair,
to be the ones that will bring peace between opponents who now
truly seek justice in courts?
The sense of justice is subjective. The parties to the conflict
cannot wait for the justice of the state, the court or the judge. They
can only get justice from their opponents. Is it possible for judges to
bring more justice between the parties and help them do it?
The judges should not only prescribe medication. They should
begin to heal the wounds of conflict whenever possible. They should
treat the disease that the relationship between the parties suffers
from, not just the symptoms. The judges and legal professionals in
general should leave behind the idea of the past, the routine, the
previous paths, and do what is probably the best thing to do. Instead,
they should assume that there are probably other different ways and
maybe sometimes better that they need to follow.
Today, courts are in some way victims of their social success.
For a long time they were not in competition with other systems so
they were in one way or another independent and resistant to change,
to the demands of an era and to a modern society, to the new needs
of the users of their services. Despite this, the judicial system and
judges have an inherent capacity to positive change and improvement
according to the needs and the present. There are no people and no
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professionals in a better position than judges that are able to make
the positive changes required in the traditional dispute resolution
system. The heart of being a judge in its idealistic sense is to bring
justice and peace between the parties, and what they need is simply
to adapt their activity to modern times, and start using much more
skills, the forgotten techniques and features. In fact, what they need
is just to add skills and new habits to their old habits that are still
irreplaceable.
Mediation is a generator of change and improvement.
Mediation has emerged as an excellent tool to help judges and
everyone involved to improve the traditional approach to resolving
current conflicts. The mediation, whose effectiveness has been
proven, can satisfy the need for change and help the judicial field
to take the best of both worlds that are the formal and informal
types of justice. They are compatible and interdependent and must
be part of the modern system of conflict resolution.
Judges have a great influence on the society. The
judges-mediators or the courts provided with mediation programs
can have an even greater effect for each individual or organization
involved in any type of conflict. Judges can add informal elements
to their formal daily practice routine and habits, and can have an
incredibly positive influence not only on the legal profession but
also on the whole society.
Mediation also serves the legal rules. In terms of conflict
resolution, speed and cost are critical. Supporting the values of the
legal rules, mediation is more closely associated with the public
system of justice. Together they can make the conflict resolution
system more efficient, more productive and more suitable for the
needs of the parties.
Mediation programs within Croatian courts
Although mediation is not yet well developed in Croatia, there
are some tensions between the mediation centres outside the courts
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and mediation programs within the courts. This tension is a sign of
misunderstanding on the role of mediation in society that is above
any individual interest.
Croatia adopted the Mediation Law in 2003, and implemented
mediation programs within the courts in 2006, starting with the
Commercial Court in Zagreb and the High Commercial Court of
the Republic of Croatia as Court of appeal. Soon, mediation programs
spread in 15 more courts. The years 2006, 2007 and 2008 represented
the golden age of judicial mediation in Croatia. Mediation programs
were created with great enthusiasm by all those interested and in
particular by judges. And the acceptance of Croatia in the European
Union was an encouragement in supporting these programs. For
example, the High Commercial Court of the Republic of Croatia, as
the first court of appeal with the mediation program in the region,
had 21 mediators (judges, lawyers, law professors, and even
construction engineers).
In the first year of the program (2007), the judicial mediation
service reached 150 mediation agreements. Unfortunately, this
success was the sign for the legal institution to take measures to
prohibit all mediators who were not judges to practice mediation in
the courts. It was sort of the beginning of the end of the development
of judicial mediation programs. The High Commercial Court of the
Republic of Croatia has now only three judges-mediators and the
mediation programs are only applied in four courts. Maybe GEMME
could help the Croatian courts to inspire a new beginning for the
mediation programs.
These programs, even in small numbers, were very well received
by the parties. Mediation is now no longer a big word for Croatia.
One of the parties in a conflict has written an important sentence in
an evaluation form after the mediation was completed. She said
Mediation in the court restored my faith in justice since I had
completely lost it before. There is no better reward for judicial
mediation programs, and there is no more economical, faster and
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more effective way in the reform of the judiciary that the
implementation of amicable settlements in the courts and of
mediation programs. The parties express great satisfaction in
mediations and court mediators. They express how much they
appreciate the opportunity to communicate with the courts in such
a quick and informal way, to actively participate in their disputes,
to be respected and heard, to have the opportunity to tell their own
stories, to control the procedure as also the result, and maintain a
commercial relationship.
The collaboration between the courts and the mediation
centres.
The mediation programs within or outside the Croatian courts
are still closed environments. There is still insufficient cooperation
between them. Despite the fact that the new Civil Procedure Code
allows the judicial mediators not to be necessarily judges, none of
the courts still uses non-judges as mediators. Despite the fact that
the new law on civil procedure allows judges to refer cases to external
mediation centres, there is only one good example of this
collaboration.
The Municipal Court of Velika Gorica and the Croatian
Association of Mediation Centres have had an excellent cooperation
over the last years. The judges of the Court refer cases and parties
to the Croatian Mediation Association. This is a very good example
of a functioning court with outside mediation centres. They
exchanged a few dozen cases and most of them were solved through
mediation with a very high success rate and satisfaction for the parties
and their lawyers.
This cooperation is not followed by many others, but it is a fine
example of how cooperation is established between the court and
the outside mediation centre. Litigants and lawyers are still in the
time of adaptation to the new conflict resolution approach. Many of
them were very suspicious at first. Their distrust has disappeared
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just after the first mediation session. The parties are almost always
surprised by the approach of mediation, its benefits, and especially
by its result.
In a case that had lasted for 18 years, the parties agreed before
the judge to try the mediation procedure. They came to the Croatian
Association of Mediation Centres, very calm, with many questions
and distrust. The lawyer of one of the parties told the mediator that
he would not take part in this masquerade. The mediation was
completed in two weeks and they spent six hours and a half in the
mediation session. The parties signed a mediation agreement with
radiant faces. At the end they asked themselves: Why didnt we
know anything about mediation before? We lost eighteen years on
trials and spent a lot of money. Even the lawyer who had left the
mediation session early, came back and congratulated the mediator
and expressed his surprise with the result and told him that no one
had managed to solve the conflict before.
The main advantage of the judicial mediation in Croatia is that
the agreements signed in mediation with a binding clause are
enforceable by applying the mediation law followed quickly by the
law on enforcement, too. Without the provisions of the law it would
be more
The bright future of judicial mediation in the EU
The brilliant success of the GEMME conference and the large
number of judges from the EU and leading figures of the judiciary,
justice ministers and EU officials, who spoke with great enthusiasm
of mediation and especially about the mediation in the criminal
courts, have convinced us of a sunny future for mediation in Europe
and specifically for mediation in the European courts. Comparing
the development of mediation during the last ten years with the
beginning of GEMME, we can conclude that we made a big step
forward! Of course, there is still much to be done by us, by GEMME.
As a legal professional, who served as a judge for over twenty years,
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I felt and I still feel proud of this triumph of mediation in the EU,
which took place in the heart of the French justice. It is a pure
procedure of implanting democracy in conflicts.
As every conflict has its own speed and pace in its resolution
procedure, the development of mediation in general and the
development of judicial mediation in EU have their own speed and
their own pace. What we can do is help the pace of mediation to
beat a little stronger, mix the idealism with the realism, and work
together a lot.
Today we can compare the mediation with the fresh blood filled
with oxygen, bringing new tools and new habits to the legal
profession and to all the traditional conflict resolution systems.
Now I can hardly see any individual or organization, professional
or legal conflict resolution system that can still afford to continue
to ignore the existence of mediation and its development.
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ESTONIA
MEDIATION AND CONCILIATION IN
ESTONIA
Kai Härmand,
Under-Secretary General, Chef of the Politics Department
Legislative at the Ministry of Justice of the Republic of
Estonia
Introduction
One of the most famous Estonian novels, Truth and Justice,
describes the desire of Estonians for just solutions and an endless
argument between neighbours where neither the court nor other
authority is able to solve the conflict. In Estonia the concept of
mediation has been introduced into the legal system for a short while.
The Conciliation Act109 laying the foundations of mediation came
into force on the 1st of January 2010. Previously, mediation was
compulsory and only accepted in family matters. Commercial
mediation is still in its infancy in the Estonian legal system, but on
the other hand a large number of cases were settled before the Court.
The judges who handle family matters are constantly trained in the
conciliation field and they obtain good results. Insurance companies
have established a conciliation board and that works well. The
number of matters referred to the insurance court has declined during
the recent years.
109 The mediation law on the 18th of November 2009 entered into force on
the 1st of January 2010, published in RT I 2009, 59,385
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The principles of the conciliation procedure
The Conciliation Act governs the conciliation procedure in civil
matters and its legal consequences. Under the law, a conciliator
facilitates the communication between the parties by helping them
to find a solution to their conflict. The conciliator may propose
solutions to the parties in conflict.
Any natural person may act as a conciliator. In practice, under
oath, lawyers and notaries are privileged because the settlement
agreement between the parties following a conciliation procedure
conducted by a notary or an advocate shall be declared enforceable
by a local court provided that the agreement concerns a property
claim. A settlement agreement that does not concern a property
demand is declared enforceable by the court only if the parties to be
reconciled are entitled to make a conciliation agreement in respect
to the subject matter of the conflict. The court does not validate the
settlement agreements concerning disputes related to the validity
of residential leases, their cancellation or the residential vacancy. If
the conciliator is neither lawyer nor sworn advocate, the enforcement
order granted to the settlement is at the courts discretion. If a
settlement is not reached, either party is entitled to present the
settlement agreement approved by a conciliation body to a bailiff
for execution, in accordance with the procedure under the
enforcement proceedings code.
A party may challenge a settlement approved by a conciliation
body by filing a written request with the court when the conciliation
body has committed a serious violation of the conciliation procedure
and when the infringement has affected or is likely to affect the
nature of the settlement agree ment.
The conciliation in the civil procedure
The Civil Procedure Code110 (CPC) defines the judges duty
as to help the parties resolve the matter. Article 4 (4) of the CPC
110

1st

Civil Procedure Code on the 20th of May 2005, entered into force on the
of January 2006, published RT 2005, 26, 197
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provides that during the proceedings, the court must take all possible
measures to settle a conflict, or part of it, by means of a compromise
or otherwise, by an agreement of the parties if the court considers it
appropriate. As such, the court may, among others, present the draft
of a compromise to the parties; it may require the parties to appear
in court in person; it may propose to the parties to settle the dispute
amicably; or to ask for the help of a conciliator. If the court considers
that it is necessary to proceed to hearing the case, given the
circumstances and the unfolding of the proceedings, the court can
order the parties to participate in a conciliation procedure under the
Conciliation Act.
With regard to family matters, specific provisions are included
in the CPC111 . The settlement itself is a mediation process which
says that it is the duty of the judge to reconcile the parties. The
procedure has two levels in court. First, the parties are reconciled
by the judge and the court decision is nothing but a conciliation
agreement. Article 561 of the CPC provides for the settlement of
the case by means of an agreement. The court (the judge) has to
hear the parties as early as possible and draw their attention to the
possibility of obtaining the help of a family counsellor and above
all, to adopt a common position on supporting and taking
responsibility for the children. The judge has discretionary powers
to delay the proceedings concerning a child if the parties agree to
participate in an extra-judicial council or if the court finds that there
is hope to settle the case by an amicable settlement between the
parties for another reason. The suspension should not cause a delay
that could jeopardize the interests of the child.
The result of the conciliation is shaped like a court decision,
but it can only be applied by the parties, on a voluntary basis. This
means that a bailiff is not competent to impose such decisions under
the procedure code of enforceability.112
111

Chapter 56: Applications in family matters.
Code of Enforcement Proceedings on the 20th of May 2005, entered into
force on the 1st of January 2006, RT I 2005, 27, 198.
112
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Article 563 of CPC endorses the second level of the procedure
and regulates the conciliation procedure for violating the access to
the child, or the agreement. If the agreement (the decision) is not
applied voluntarily and if a parent informs the court that the other
parent violates the court order governing the access to the child, the
court began the second stage of the procedure. The order of the
judge is based on the request of the parent or parents who appear
before the court to settle the dispute by means of an agreement. At
this stage it is at the discretion of the judge to reconcile the parents
or to declare the conciliation procedure as deemed to be failed if it
is clear that the parents were not willing to settle the case by
agreement during the first stage. Whatever the situation is, the judge
must summon the parents in person and explain the potential legal
consequences of failure to them. The second stage of the procedure
ends with the decision of the court that may be enforced by a bailiff
under the code of the enforceable procedure.
The judiciary specialized in family matters are constantly trained
to be able to explain to parents the consequences of their action in
view the welfare of their child; the potential restriction or deprivation
of a right of access; and the fact that they have the opportunity to
seek the help of a family counsellor. In accordance with Article 134
(3) of the Family Law, a judge who has information on the fact that
the welfare of a child is in danger, can start a procedure without the
request of the parent and can take decisions about the custody rights
and the location of a parent. Issuing warnings and orders imposes
interdictions and requires that parents respect the instructions of
the institution specified by the court.
When the court proceedings started at the request of a parent,
the judge is always free to choose the appropriate coercive measures
to ensure the enforcement of the court decision. In the second
decision, the court also determines the changes in the rights of the
parents that are to be done in respect of their child. The coercive
measures may vary from the payment of a penalty to the use of
force.
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A court must allow the use of force to implement a decision
only when the implementation of other measures are or would be
ineffective, or if a rapid implementation of the decision is necessary
and if the use of force is justified by the need to ensure the well-being
of children that cannot be guaranteed by other means.
A bailiff may raise an issue concerning the temporary placement
of a child in a social assistance care agency before the local
government representative of the childs residency or, exceptionally,
before the tutors local representative.
The Estonian legal regulation calls for sincere regulations, that
look after the childs interests and also take into account the interest
of the parents, but the perspective of the second procedure, restricting
the custody and using force are not the best ways to ensure the
mediation and the amicable settlement.
The dual role of a judge, acting both as a decision maker and as
a conciliator, is demanding, but this procedural system has been
successful. The judge has the duty to act in the best interests of the
child and to offer different solutions. The abstract nature of the
procedural provisions gives the judge the choice to reconcile the
issue while solving the case or send the parents to an impartial
conciliator. At first glance, it may seem contrary to the principles
of conciliation that the same person who is forced to solve the case
in a court can also reconcile the parties.
The conciliation in commercial matters
The procedural rules do not require the judge to reconcile in
commercial matters, but to advise on the settlement. As such, the
judge may, at the beginning of the case, consider whether it is
possible to solve the case by means of a compromise. It is also
possible to start a negotiation at the end of the procedure, after the
evidence has been examined and the parties have presented their
positions. The factors that may indicate whether it is possible to
solve the case by compromise are as follows. The parties should
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agree that they are willing to solve their conflict through
compromise. The judge may remind the parties that there is the
possibility that the decision does not end their conflict to the extent
that the dissatisfied party can always make an appeal. The
compromise allows the parties to take responsibility and to negotiate
their needs and interests better then the decision of a judge. The
compromise may also involve a third person who is not a party to
the dispute or an obligation that was not requested.
In view of Article 430 (5) of the CPC (Civil Procedure Code),
compromise applies as an enforcing document even in respect to a
person who did not participate in the procedure and who assumes
an obligation under the compromise. The compromise offers many
advantages such as saving time and money. A conflict solved within
a court trial lasts for an average of 168 days (the duration of the
procedure may exceed one year in difficult commercial cases) and
it also means that the costs are high. After the trial, the party who
lost it must pay the court fees of the successful party (Article 162
(1) of the CPC).
Half of the fee paid to the state will be reimbursed if the parties
reach a compromise. In this way, costs can be reduced through
compromise (Article 150 (2 1)) of the CCP). Article 163 (2) of the
CPC stipulates that if the case is partially solved, and to a similar
extent to the compromise proposed by a party, the court may decide
that all or part of the costs of proceedings is supported by the party
who did not accept the compromise. Therefore, the party who is not
willing to accept the compromise (proposed by the court or the other
party) may pay for the legal fees, even in the event that she won the
case.
In practice, judges often offer an arbitration agreement in
consumer cases, and specifically in the cases concerning small
consumer loans. The agreement rate is over 50%.
The compromise is flexible and provides more control to the
parties on the method of solving their conflict. The negotiations for
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finding a compromise are less formal. The judge can discuss possible
solutions to the dispute for the parties, which also explains the legal
consequences if the parties do not want to settle a case through
compromise. There is also another tool that the judge can use to
persuade the parties to settle their dispute by compromise. Under
Article 38 (2) of the CPC, the court may declare a procedure or part
of the procedure closed on its own initiative or based on a request
of one of the parties if the opportunity to convince the parties to end
the proceedings by means of a compromise or resolve the conflict
in another way is higher in the case of a closed procedure.
Conclusion
In Estonia, the judge has a lot of mediation devices in his toolbox.
The judges specialized in family law also undergo training for
effective and intensive conciliation. Conciliation and mediation in
commercial matters are still new lands to be discovered and tamed.
The legal framework is there to support them, but the lack of
knowledge and time are the reasons why reconciliation is so little
known.
And thus the weight of history in search for justice (and the
guilt of the other party).
The English version of the Conciliation Act is available here:
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/
530102013028/consolide
The Civil Procedure Code in English is available here:
https://www.riigiteataja.ee/en/eli/518032014002/consolide
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FINLAND
COURT-CONNECTED MEDIATION IN
FINLAND
Kaijus Ervasti,
Doctor of Laws,
Head of Administration and Senior Researcher in
National Research Institute of Legal Policy
1. Dispute resolution in Finland
In the past few decades, the significance of alternative dispute
resolution has increased in Europe. Also in Finland, new methods
for resolving disputes have been introduced. The Finnish
administration includes several institutions that among other tasks
aim to resolve conflicts. Within the administration, there are different
kinds of advisory services where disputes are resolved, such as the
consumer advisory services. There are also several kinds of
ombudsmen, such as the consumer ombudsman, who also take part
in resolving disputes. The Finnish administration system includes
even various boards that resolve conflicts. One such board is the
Consumer Disputes Board which gives recommendations for solving
disputes between businesses and consumers. Also the public sector
offers different kinds of mediation services. State institutions of
this kind that take part in dispute resolution are typical of the Nordic
welfare states.
In Finland, even the private sector has many kinds of systems
for resolving conflicts. To resolve disputes, businesses make use of
arbitration. Provisions on arbitration have been laid down in a
separate act. Also different business sectors have their own
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self-regulatory systems for resolving disputes. These include, among
others, the Council for Mass Media in Finland, which supervises
ethics in the media, the Finnish Bar Associations system for
monitoring the ethics of advocates, and the Council of Ethics in
Advertising. There are also different kinds of mediation systems in
the private sector.
In Finland, there are several officially or unofficially organised
systems of mediation for resolving conflicts in different sectors.
Such systems include victim-offender mediation, peer mediation in
schools, social mediation, family mediation, mediation by the
Finnish Bar Association, workplace mediation, mediation by the
Finnish Association of Civil Engineers, court-connected mediation
and international peace mediation.
Victim-offender mediation was commenced at the beginning of
the 1980s under the municipal social services. Such mediation is
strongly linked with child welfare, youth work and social work.
The focus of the mediation has been on juvenile crime, and most
cases have concerned assaults, criminal damages and thefts. The
mediators are volunteers who receive a brief training before they
start working. At the beginning of 2006, a new act on conciliation
in criminal cases was enacted, and restorative justice is currently a
strong ideological trend within mediation in criminal cases. Each
year, there are approximately 10 000  13 000 cases of
victim-offender mediation.
Over the past few years, peer mediation has rapidly become
more common in Finnish schools. In 2001, the Finnish Red Cross
started to provide training for peer mediation. Victim-offender
mediation has served as a model for peer mediation that intends to
reduce bullying and promote a peaceful working environment in
schools. The aim is to decrease misbehaviour by fostering the life
skills of pupils. In peer mediation, other pupils act as peer mediator
pupils. The objective is to resolve the disputes directly with the
help of a trained pupil. In the mediation, young pupils face each
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other, take responsibility for their actions and can contribute to
creating a better atmosphere in the school. The system is relatively
widely used within the Finnish basic education system.
Since 2006, a project called KOTILO initiated by the Finnish
Refugee Council has aimed at developing practices and models that
improve living comfort for both immigrants and Finns. Within the
project, the means for preventing conflicts have been advanced,
neighbour disputes have been resolved and residents as well as
people working within housing have been trained. Mediation can
be requested by the disputing parties, other residents, property
companies or other actors.
As for divorce cases, regulation on mediation in divorce matters
has existed in Finland for over 60 years. Family mediators can, at
request, provide help and support in the event of family disputes
and conflicts that concern compliance with decisions and agreements
on child custody and right of access. The primary aim of mediation
is to protect the best interest of children. Family mediation is mainly
a responsibility of municipal social welfare authorities who typically
have a university-level education. They shall help the parties to
divorce cases to agree on the custody of the children and the right
of access. There are even specific provisions on resolving disputes
concerning the implementation of decisions on child custody and
right of access. According to the provisions, the court is in principle
required to designate a mediator or mediators to further the cooperation between the parties to an implementation dispute. Moreover,
the family counselling centres of the Finnish Evangelical-Lutheran
Church are concerned with issues regarding personal relationships,
families and private life. Many of the issues concern disputes and
conflicts in partner relationships.
A new phenomenon in Finland is workplace mediation. In
workplace mediation, a company employs a mediator to assist in
resolving conflicts within the work community. Disputes can, for
instance, relate to workplace bullying. Conflicts in a work
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community can in many ways be counter-productive for the
operation and performance of the work community. In Finland,
workplace mediation has been developed primarily on the basis of
victim-offender mediation.
Mediation by the Finnish Association of Civil Engineers deals
mostly with disputes concerning building projects. The building trade
is an industry prone to conflicts as the projects often involve a
network of multiple actors. Experts on the industry as well as lawyers
can act as mediators. In connection with the mediation, it is also
possible to choose a procedure that is based on an arbitration
agreement and concludes when a settlement is reached.
In order to resolve different kinds of disputes, the Finnish Bar
Associationfounded its own system of mediation in 1998. At the
same time, its Mediation Rules were approved. The system is based
on voluntariness. The parties to the dispute appoint an advocate to
act as a mediator between them. As for now, only a few cases have
been resolved within the system that is still evolving. In mediation
by advocates, a facilitative approach has been adopted, which means
that the mediator seeks to create a favourable atmosphere for the
parties to resolve the matter mutually. Approximately every third
member of the Finnish Bar Association has attended a basic course
in mediation.
In recent years, a possibility for environmental mediation has
also been discussed. Mediation has not been taken into account in
planning or in the permit procedure concerning changes in land use,
although it could be used as a conflict-solving method. When it
comes to administrative matters, there is no organised mediation in
Finland.
International peace mediation, on the other hand, is a widely
used procedure. There have been several internationally
acknowledged Finnish peace mediators, such as Martti Ahtisaari,
Pekka Haavisto and Harri Holkeri. International peace mediation
focuses on international crisis management and prevention of
violence.
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2. Court-connected mediation  main features
In Finland, there are general courts for criminal and civil
proceedings and administrative courts for administrative matters.
A civil case becomes pending in a district court where the
proceedings are divided into written preparation, oral preparation
and main hearing. Evidence is presented in the main hearing. The
Courts of Appeal and the Supreme Court are higher court instances.
When it comes to civil proceedings in the Finnish general courts,
there are two procedures that aim to solve the conflict amicably:
the promotion of settlement in a civil procedure and court-connected
mediation.
According to the Finnish legislation, a judge is required to
investigate the prospects for settling a civil case during its preparation
and pursue an amicable resolution of the matter. A judge may also
make a proposal for a settlement. Therefore, the promotion of
settlement in civil proceedings is not a matter of mediation as such,
but a matter of promoting an amicable resolution in judicial
proceedings (compromising). Many provisions on judicial
proceedings restrict the actions of the judge in promoting a
settlement. The objective is also that the reached settlement complies
with the substantive law. The system was adopted in 1993. In the
post-reform period, the number of settlements certified by the District
Courts has risen nearly to 2,500 per year. This is a relatively high
figure, when one considers that a total of 6,000 cases per year proceed
to oral preparation or main hearing in the first place. And moreover,
not all of parties who reach settlements request that they be certified.
Many judges surmise that almost a half of the cases that they deal
with end with one or another sort of settlement.
In the beginning of 2006, the Act on Court-connected mediation
(663/2005) entered into force, as did the amended provisions in the
CJP on settlement certification in court (amendment Act 664/2005).
These statutes introduced court-connected mediation to Finland,
modelled on the experiments carried out in Norway and Denmark.
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Court-connected mediation is a procedure, voluntary to the parties
and managed by the judge, aiming at a situation where the parties
themselves find a satisfactory resolution of their conflict. The
objectives of the new legislation are as follows:
1) to add to the palette of procedures available to the courts and
to improve their service in the ever more complex area of dispute
resolution,
2) to follow international developments in conflict resolution
and to respond, in part, to the recommendations of the Council of
Europe and the European Union regarding the introduction of
alternatives to adjudication,
3) to reach the advantages that mediation has over regular
adjudication and judgment (relationship of the parties, no winner/
loser dichotomy, flexibility, final decision, compliance and
enforcement),
4) to improve trust in the courts,
5) to create a procedure that is cheaper, simpler and faster than
going to court, and
6) to lower the threshold of seeking judicial redress.
The Act on Mediation in Civil Matters and Confirmation of
Settlements in General Courts entered into force on 21 May 2011
repealing the previous Act. Compared to the previous regulations,
the contents of the Act did not change significantly in 2011. The
reform of 2011 implemented the EU Directive on certain aspects of
mediation in civil and commercial matters (2008/52/EC). The
legislative changes were quite small.
Court-connected mediation cases become pending in court either
by way of a specific mediation application or a request attached to
the application for a summons (action). The request may be made
also later, during the preparatory stage of the court proceedings. A
case in court-connected mediation may be closed by a settlement
certified by the court, or by the case being struck from the court
docket. The case is struck from the docket, if the parties cannot
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reach a settlement or if they do not wish to have their settlement
certified. If the case is pending also as a regular adjudicative matter,
the failure of mediation means that the civil proceedings are resumed
and may then be closed by a judgment, by a certified settlement or
by the case being struck from the docket. The following diagram
shows the progress of a case in civil proceedings and in separate
court-connected mediation proceedings.

Figure 1. Court-connected mediation in Finland
Mediation is possible in all types of civil case, including family
law cases, always provided that the interests of the child are upheld.
That being said, mediation cannot be used in all situations. Mediation
can be declined e.g. when the parties are not equal, as this could
lead to a situation where a party is incapable of pursuing his or her
interests in an appropriate manner.
The court decides whether mediation is to be undertaken. If the
case is pending also as a regular adjudicative matter, the court
proceedings are interrupted for the duration of the mediation. A
judge sitting in the court where the case is pending serves as the
mediator. Thus, no one else but a judge can mediate in
court-connected mediation in Finland. When a judge decides to refer
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parties to mediation, he or she self can continue as a mediator in the
case or the mediator can be another judge of same district court.
Usually in practice another judge of district court acts as a mediator.
In order to obtain necessary expertise or to further the progress
of the mediation, the mediator may enlist an auxiliary mediator.
The use of an auxiliary is subject to the consent of the parties. The
parties bear the costs arising from the fee and the expenses of the
auxiliary.
At the beginning of 2011, four district courts started an
experiment with engaging expert assistance in matters regarding
child custody, right of access and maintenance. The experiment is
carried out within court-connected mediation. In the experiment,
the mediator is assisted by experienced social worker or psychologist
specialised in divorce mediation. The purpose of the experiment is
to decrease the number of protracted trials concerning children and
to reduce conflicts between the parents. The experiment is based on
a Norwegian model for mediation in custody disputes. In the fall of
2012, the experiment has been extended to seven other district courts
and is now ongoing in half of the Finnish district courts. That system
will be nationwide in the year 2014.
The mediation process can be informal; there are no detailed
procedural provisions in the legislation. That being said, the
mediation must proceed equitably and impartially. The mediator
may also discuss the matter with each party separately, if the parties
consent to the same. According to the law, [t]he mediator shall
assist the parties in their efforts to reach agreement and an amicable
resolution. In other words, Finnish court-connected mediation is
by nature a facilitative effort. However, by the request or on the
consent of the parties, the mediator may also make a settlement
proposal. Secondarily, therefore, Finnish court-connected mediation
is evaluative by nature.
Mediation ends, when (1) a settlement is certified or the parties
notify the mediator that they have settled in some other manner, (2)
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a party notifies the mediator that he or she no longer wishes
mediation in the case, or (3) the mediator decides, after having heard
the parties, that the continuation of mediation is no longer justified.
If the case is pending as an adjudicative matter, it lapses upon the
certification of the settlement. If the settlement covers only a part
of the matter under dispute, the pending proceedings are resumed
in respect to the remaining part. The mediator is disqualified from
sitting as a judge in the case; another judge must be assigned to
preside over the resumed proceedings.
In a nutshell, court-connected mediation is a voluntary process
under the management of the judge, aiming at the parties themselves
reaching a mutually satisfactory resolution of their conflict.
The specific procedure of court-connected mediation is thus a
typical model of mediation which seeks to reach a settlement that
accords to the needs and interests of the parties. The goal is not to
reach an outcome that accords with the substantive law in force. By
and large, the procedure can be arranged quite freely. This means
that when a judge undertakes to serve as a mediator, he or she must
let go of the earlier judicial role and assume a mindset that is quite
different than that of an adjudicator.
By the end of 2012, approximately half of all district judges
(n= 232) has received a three-day basic training course for
mediation, where practical mediation skills are trained by role
playing games. The basis for the mediation training is an interest
based facilitative mediation model. In the training, practical
mediation skills are exercised through role play. Approximately one
in ten district judges (n=52) has received a two-day advanced
training course. The model of training has taken from CEDR (Centre
of Effective Dispute Resolution; UK).
3. Court-connected mediation in the light of empirical data
From 2006 until 2008, the annual number of court-connected
mediation cases was less than one hundred. Between 2009 and 2010,
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the number of cases was slightly higher, accounting annually for 1
2 per cent of the disputed civil cases. Since 2011, court-connected
mediation cases have increased notably. In the year 2013 there will
be about 700 court-connected mediation cases in district courts. It
is about 9 per cent of disputed civil cases. About 60 per cent of
mediation cases are in this time family law cases. The number of
cases has increased especially due to the expert-assisted experiment
within custody disputes. In some district courts almost 20 per cent
of civil cases will be handled in court-connected mediation. In some
district courts system has used very seldom.

Figure 2. Rates of Court-connected mediation cases in district
courts 2006-2013
The Research Institute of Legal Policy has made a research of
court-connected mediation. Research material was all court
documents of the court-connected mediation cases in the years 2006
 2009. During the years 20062009 in Finland, court-connected
mediation was requested in 412 cases out of which mediation was
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started in 358 cases. This means that when court-connected
mediation is requested for, it starts in 86% of the cases. The most
common reason keeping the mediation from starting is the
unwillingness of the other party.
Court-connected mediation is used in all kinds of civil cases
that are otherwise anyway dealt with in courts however, especially
in cases between private persons (62%). The parties also usually
have legal counsels in the mediation (in 68% for both parties.) The
average disputed interest in cases (median) was 16 274 Euros. The
amount is equivalent to the mean interest value of civil cases in
court. The key cases in court-connected mediation from the private
persons point of view are disputes relating to family and residing.

Figure 3. Court-connected mediation cases 2006- 2013 (per cents)
In Finnish court-connected mediation approximately two thirds
of the cases end up with a settlement (68%), which is a quite common
number in different mediation systems.
All in all, based on the documentary material it seems, that
court-connected mediation when successful, is a functional conflict
resolution alternative for the traditional trial. The proceedings are
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quicker, they help control risks, they enable more versatile outcome
possibilities and keeps the relations between the parties better.
The introduction in 1993 of settlement promotion and oral
preparation in the courts, and the introduction in 2006 of
court-connected mediation, are major change agents as regards court
culture. It is no longer possible to hold that the courts are solely in
the business of directing conduct or of providing protection under
the law. Besides these traditional tasks, conflict resolution has
become a more and more important aspect of court work. The courts
do not only resolve legal disputes, but they often also strive towards
amicable outcomes, so that the conflict between the parties is
resolved holistically and conclusively.
It can well be said that Finnish court procedure is moving away
from the ideals of material law and a substantively correct judgment
and towards the ideal of negotiated and contextual law. The Finnish
system of conflict resolution is undergoing a number of changes:
(1) the importance of extrajudicial conflict resolution methods will
increase, (2) the importance of alternative methods? such as
mediation? will be emphasised in the work of the courts, (3) the
personality, professional competence and personal responsibility
of the judges will become more prominent, and (4) perceived
procedural justice will be more of a focal point in all court operations.
All of these changes are reflections of the change in the fundamental
task of the courts and civil procedure. In post-modern society,
conflict resolution will be an ever more important function of civil
procedure.
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FRANCE
GEMME  FRANCE
Béatrice Blohorn-Brenneur,
Honorary President of Chamber, president of
GEMME-France
GEMME was created on the 19th of December 2003. The
constitutional assembly was formed by fifty members from 7
countries of the European Union: Germany, Belgium, Spain, France,
Italy, Portugal, and the United Kingdom. The French section of
GEMME had 36 members at the time. Ever since, the number of
judges who join GEMME has continued to grow due to the dynamics
of the French section.
In order to have autonomy, to develop more initiatives and to
gain a wider dissemination in France, on the 21st of May 2009, the
constitutive assembly of the French section of GEMME decided to
create the association on the law of 1901: GEMME-France
(declaration of creation: the 17th of June 2009, publication in the
Official Journal: the 4th of July 2009). The head office was set at the
Court of Appeal in Paris, 34 Quai des Orfèvres, 75001 Paris.
The French section of GEMME has organized numerous
seminars and training sessions, has set up working groups to provide
expert advice in the mediation and conciliation fields and has written
books and articles in order to disseminate the culture of mediation.
More than 150 judges have joined GEMME-France up to now.
The association also has many supporters.
The judges that coordinate courts of appeal are called to join
GEMME-France.
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CONFERENCES
The French section of GEMME is the organizer of GEMME
conferences in France:
- 2003 Court of Appeal in Grenoble
- the 8th of December 2005, National Assembly of France, on
the occasion of the 10th anniversary of the French law on mediation,
first European law on this matter
- the 11th of December 2008, Court of Appeal in Paris. This
seminar brought together 121 law and justice practitioners (judges,
lawyers, notaries, bailiffs, mediators, etc.).
- the 16th and the 17th of October 2009, the Luxembourg Palace
in Paris (First international symposium on mediation), under the
patronage of Madam Minister of Justice and Freedoms. This
symposium entitled Mediation - universal language of conflict
resolution brought together 350 personalities from the judiciary
who came from 5 continents. The Ministers of Justice and the
governments that sent ministerial delegations were keen to
demonstrate, by their presence or by their representatives, the
importance of this historic event. The participants wanted to meet
again and that these meetings would be resumed in the coming years.
- the 5th and 6th of June 2014, the Court of Appeal and the Court
of Cassation in Paris, to celebrate 10 years from the creation of
GEMME (the 19th of December 2003). These events took place
under the patronage of the French Minister of Justice, the President
of the European Parliament and the President of the Court of
Cassation. 250 personalities from the judicial world were present,
including ministers of justice and presidents of supreme courts.
GEMME-France offered the final cocktail, a concert and a visit to
the Palace of Versailles in order to enhance the prestige of this event.
Following the first international symposium on mediation held
in Paris on the 16th and 17th of October 2009, at the initiative of
GEMME, where 350 personalities of the judiciary coming from 5
continents (37 countries being represented) were present,
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GEMME-France organizes the international conference of judicial
mediation every year:
- Second international symposium in Fort-de-France, (16 to
19 November 2011)
- Third symposium at the Law Faculty of Aix-en-Provence (4
to 7 July 2012)
- Fourth symposium at the Centre La Baume in
Aix-en-Provence (4 to 6 July 2013)
- Fifth international symposium of judicial mediation, in
Biarritz, in the prestigious premises of the casino, facing the ocean
(3 to 5 July 2014).
At these international symposiums, the speakers come not only
from European countries but also from Canada, Brazil, Belgium,
Hungary, Italy, Romania, Morocco, Vietnam, Hawaii and other
countries, and this is what makes this conference international, while
allowing the members of GEMME-France to meet and create a
cohesive team.
The French section of GEMME was also supposed be a key
partner in the Jerusalem International Seminar that was to be held
in Jerusalem, on the 1st , the 2nd , the 3rd and the 4th of November
2014 on the topic Is Jerusalem a city of mediations? . This
conference had to be postponed due to political events.
TRAINING SESSIONS
A team of GEMME-France has conducted several training
sessions with the French National School of the Judiciary as part of
the continuing education and two training sessions in communication
techniques for judicial trainees in initial training in Bordeaux. These
training sessions are designed to introduce the judiciary in
communication techniques, to give them the tools that may lead to
the adherence to the decision, to council about or propose mediation.
There was also a 40 hours training session organized by
GEMME-France that took place with the assistance of the National
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Chamber of Practitioners of Mediation at the Chamber of Commerce
and Industry in St Denis Reunion in April 2010. The session took
place under the decentralized training at the French National School
of the Judiciary in the French National School of the Judiciary in
the Court of Appeal of St Denis Reunion.
A training session in communication skills, mediation and
conciliation, entitled The days of Montalieu took place in Isère,
St Vincent de Mercuze, between the 2nd and the 5th of June 2010
and it happened again in 2011. This European training session
organized by GEMME France has trained 80 participants: judges,
lawyers and mediators from countries of the European Union. The
training team of GEMME-France delivered the training in English
and French.
This training took place again on the 26th , the 27th and the 28th
of May 2011 in the same places.
A training session before international meetings. It is organized
by the International Conference of Mediation (CIMJ-ICOMEJ),
training organization, with the partnership of GEMME-France.
These introductory courses in mediation and development are
conducted by trainers, members of GEMME-France and other
internationally renowned speakers. They aim to train the judges and
other actors in mediation in communication techniques, to give them
the tools that may lead to the adherence to the decision, to council
about or propose mediation.
ACTIONS OF GEMME  FRANCE IN EUROPE AND
AROUND THE WORLD
GEMME  France was represented in many European and
international conferences. Thus:
- The Swiss conference on the 6th and 7th of November 2008,
Mediation in the service of peace, the aim was to establish new
interdisciplinary approaches (political, social, commercial) to
mediation in the service of peace.
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- The Barcelona conference between 8-19 of June 2009,
organized by the Spanish section of GEMME, entitled Symposium
on Courts and Mediation - New paths for Justice.
- The conference of the Romanian section of GEMME in
Bucharest (Romania) October 29, 2010.
- Visit by a delegation of GEMME-France in Sofia (Bulgaria)
from the 30th of October to the 3rd of November 2010 and meeting
with the Bulgarian section of GEMME, and again in April 2012.
- A training session on the qualities expected from a good
mediator was held in Milan (Italy) from the 18th to the 22nd of April
2011. The session was organized by our Belgian colleague Eric
Battistoni and GEMME-France was among the organizers.
- The Czech Republic invited the members of the Board of
GEMME-France to two conferences that were held in Krytni in
October 2010 and March 2011.
- On the 14th and 15th of June 2013, our colleague Philippe
Bertrand was delegated to represent France at a conference in
Hungary.
GEMME France also spread around the world:
- As part of the Franco-Russian year of 2010, a conference
organized by our Swiss colleague Jean Mirimanoff, on behalf of
GEMME-France, was held in Moscow, on the 30th of September
2010, with the French Embassy in Moscow. The French delegation
included notably Guy Canivet, member of the Constitutional
Council, Jacques Faget, and Beatrice Brenneur. The advisor of the
President of Russia was present. There have been established links
with the actors of mediation in Russia.
- On the 22nd and 23rd of November 2010, the Embassy of
France in Uzbekistan asked GEMME-France to intervene at a
conference in Tashkent. Our colleague Guy Pisana spoke on the
French experience. The text of his speech is on the website of
GEMME.
- In September 1011, our Brazilian colleagues proposed to
some representatives of GEMME-France to go to Brazil to lecture
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on the mediation in France. A conference was held in Brasilia and
one in Recife. A call for applications was made to represent our
association in Brazil and Nathalie Pignon, adviser at the Court of
Appeal of Poitiers, has been designated to go to Recife and Beatrice
Brenneur to go to Brazil.
WORKING GROUPS AND THE OPINION OF
GEMME-France
GEMME-France organizes working groups when it comes to
delivering an opinion. The last working group took place on the
reform of industrial tribunals in 2013. As part of this brainstorming,
the tribunal members, elected staff, practitioners, judges, counsellors
of the courts of appeal and Court of Cassation met with
representatives of trade unions. Two members of these unions (CFTC
and FO) intervened on behalf of their union.
These high-level exchanges that were meant to make the justice
in the industrial tribunal faster and more efficient have been collected
in the book Conciliation and Mediation in the industrial tribunal.
And GEMME-France filed in June 2013 a report to Mrs Taubira,
Keeper of the Seals, Minister of Justice, containing proposals to
develop the conciliation within the industrial tribunal.
It should be noted that trade unions in France are opposed to
mediation, which they believe would duplicate conciliation and
would defeat parity (in France the judgment offices within the
industrial tribunals are composed of four elected judges: two
employees and two representatives of the employers). The exchanges
with the trade unions are therefore limited to considering only
conciliation within the industrial tribunal.
GEMME-France works in connection with the APMF and AIFI
since September 2011 on a seminar project with the working title
Parenthood today: new challenges. Perspectives on labour
practices. In this context, a seminar was held on the 13th -14th of
October 2012.
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GEMME-France is a partner of government institutions.
GEMME was asked to give a detailed opinion to the Ministry
of Justice, as part of the transposition of the Directive.
The order on the 16 th of November 2011, bringing the
transcription of the Directive on the 21st of May 2008 was the subject
of a comprehensive study by three working groups that made their
report to the board of the association. These reports were published
by the magazine  les Annonces de la Seine  (Supplement No. 27
Thursday, April 19, 2012).
They focused on three points: the definition of mediation and
conciliation, the confidentiality, and the conventional mediation
involved in internal disputes arising in connection with an
employment contract.
PUBLISHED WORKS
GEMME-France is a co-editor of books with the publishing
house LHarmattan.
Harmattan Publishing House proposed to the members of
GEMME-France to publish their works, articles, books or other
works as co-editions GEMME-France - LHarmattan.
(LHarmattan is distributed in all French speaking countries and
the site Harmattan receives more than 60,000 visits per day.)
A library GEMME France has been created to publish two types
of works: conference proceedings and writings of the members of
GEMME on mediation or conciliation (books or articles).
GEMME-France has edited, on behalf of GEMME, the works
preceding the first international conference, entitled Panorama of
mediations of the world  mediation, the universal language of
conflict resolution, in French and English. LHarmattan-GEMME
Edition.
A film on mediation in Europe and in the world was created
following the interventions of the first international conference
(Harmattan).
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In January 2012 GEMME-France published the Practical Guide
to mediation and conciliation. This book was designed by a team
of judges, lawyers, academics, led by Françoise Thieullent Marshal.
The practical guide, written for judges who wish to invite the
parties to go to mediation, includes an overview of mediation, the
specifics of family mediation, industrial tribunal, and commercial
mediation. Title II is reserved to conciliation conducted by a
conciliator or the judge and includes a specific chapter on the right
of companies or holdings in difficulty. In the second part, the main
European and national texts are included. The third part includes
order patterns, letters, agreements which are a valuable aid for the
mediation practitioners.
GEM-France also published by Harmattan two other books in
2013 and one in May 2014:
- Conciliation and Mediation within the Industrial Tribunal
- Commercial Conciliation and Mediation, under the direction
of Beatrice Blohorn-Brenneur
- The professional mediator in action and in words, under the
direction of Michèle Lenoble, Eric Battistoni and Federica Oudin.
The first two books are based on the statements made on these
issues (trade and industrial courts) at the symposium of
Fort-de-France, Paris and Aix-en-Provence. The third will open the
way of the future lexicon of mediation.
Three other books should be published in the coming months:
- Conciliation and administrative mediation
- Mediation in Criminal Matters and the Restorative Justice
- Panorama of mediation in the 28 countries of the European
Union. This book will be made from the questionnaires developed
at the colloquium held for celebrating 10 years of GEMME, where
28 countries of the European Union should be represented. Candice
Etienne, master student of the University Lumière Lyon II, made
its synthesis.
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Emphasis will be placed in 2015 on the administrative
mediation. The Board of Directors of GEMME-France has mandated
Pierre Guerder, Honorary Dean of the Court of Cassation, to contact
the vice president of the State Council, Mr. Sauvé, to organize a
symposium on administrative mediation at the State Council,
probably in 2015. Furthermore, and for the same purpose, contacts
have been made with the vice president of the Grenoble
administrative Court (which starts a mediation experience).
WEBSITE, DISCUSSION LISTS AND NEWS ALLERTS
1 - The GEMME-France website is regularly updated, due to
the active participation and dedication of Cousteaux Gilbert,
Chamber President at the Court of Appeal in Toulouse. It is an
information source for news (seminar, training sessions, books
published), legislation, jurisprudence, and bibliography.
The GEMME-France site is a subset of the site GEMME
(www.GEMME.eu) in which it is integrated. GEMME website is
updated due to the involvement and dynamism of François Staechele,
Chamber President at the Court of Appeals in Metz.
2 - François Staechele also runs a French discussion list that
gives news on mediation in France and Europe. It provides news
alerts and sorts the most important documents for the members of
GEMME France.
Another list of discussions that is part of the French section of
activities is also active.
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THE FRENCH COURTS AND THE
MEDIATION113
Pierre Guerder,
Honorary dean at the Court of Cassation France
The term mediation designates an alternative method of
solving conflicts, known in France as M.A.R.C. (mode alternatif de
règlement des conflits) or in English as A.D.R. Starting from the
implementation in France in 2011 of the Directive 2008/52/CE of
the European Parliament and Council on the 21st of May 2008
regarding certain aspects of mediation in civil and commercial
matters and from the introduction within the French Civil Procedure
Code, on the basis of a decree on the 20th of January 2012, of the
book V entitled Amicable dispute resolution, we gladly talk about
the alternative methods of solving disputes (M.A.R.D. in French 
modes alternatifs de règlement des différends). We should notice
that this acronym has two faces regarding the mediation, as the
double faced head of Janus, since this can be contractual or judicial.
Book V of the Civil Procedure Code in France talks only about the
contractual mediation as one of the methods of solving conflicts.
The judicial mediation, issued by a law on the 8th of February 1995
and by a decree on the 22nd of July 1996, is the object of the title
6bis included in book I of the Civil Procedure Code containing the
provisions common to all jurisdictions. This difference shows clearly
the two faces of civil, commercial and social mediation.
2014

113 Intervention at the conference in Keszthely (Hungary) the 4th of September
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In this regard, mediation is considered as a structured process
of amicable dispute resolution whereby two or more parties try to
reach a lasting agreement to the solution of their dispute, with the
assistance of a neutral third party, impartial and independent that is
the mediator, chosen by them from among qualified persons or
appointed, with their agreement, by the judge hearing the case.
Mediation differs from conciliation that can be conducted
according to the French law by the judge himself or a third designated
party that we call judicial conciliator. The first mission of the judge,
stipulated in Article 12 of the Civil Procedure Code, is to decide on
the case in accordance with the rules of law that apply to it. But
Article 21 of the same Code provides that there is also the mission
of the judge to reconcile the parties. Conciliation differs from
mediation in that the conciliator involves in searching for a solution
to the conflict, while the mediator is required to be neutral, assists
people in finding a solution without overruling his point view.
The judge penchant to engage mediation is normally the judge
from the first instance court, the base judge. The friendly nature of
the process, the consensual approach that leads to it, offers hope by
appeasing the conflict and the abandonment of litigation. Yet it is a
reality: civil, commercial and social mediation has appeared within
the courts of appeal, and its status was framed by the Court of
Cassation, the highest court of the judiciary in France.
So my comments on the French courts and mediation can be
organized in two parts: first, the control of mediation by the Supreme
Court; second, the practice of mediation by the courts of appeal.
I  The control of mediation by the Court of Cassation
The Court of Cassation in France has an extraordinary approach
to disputes called the cassation appeal, the purpose of which being
to monitor the compliance of the judgments with the law. The Court
of Cassation is not a third level of jurisdiction. It does not judge the
facts. It controls the exact application of the law to the constant
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facts declared by the trial court. It has no to evocation power other
than to end the dispute by applying the appropriate rule of law in a
judgment of cassation without reference to any other procedure. It
was not designed to implement the mediation. But it got involved
in defining the scope of mediation, both conventional and judicial.
A  Conventional mediation
When it is called conventional, mediation is rooted in a contract
between the parties. Notwithstanding the principle of freedom which
governs this process, it is possible that the parties are bound by a
prior mediation clause in a civil or commercial contract. This clause
forces them to use the mediation process before taking any legal
actions and even before all arbitration proceedings. For example, it
may be stipulated in a contract that any dispute that would arise
from the interpretation, execution, breach, or follow-ups, or
consequences of this agreement will be submitted to mediation before
any legal actions or arbitration. The clauses are sometimes referred
to settlement to a mediation centre which the parties declare to
affiliate.
The Court of Cassation monitors the compliance with the clauses
of this nature. The introduction of judicial or arbitral proceedings
in breach of such a clause exposes its author to an end of
inadmissibility and the inadmissibility of the action.
The solution was introduced by a decision of the Joint Chamber
of the Court of Cassation on the 14th of February 2003114 which
held that the causes of inadmissibility are not exhaustively listed in
Articles 122 and 124 of the Civil Procedure Code, and that, lawfully,
the clause of a contract establishing a compulsory conciliation prior
to referral to the courts, including the implementation of its outcome
delays the period of limitation, an end of inadmissibility that is
needed for the judge if the parties demands it.
114
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A judgment of the First Civil Chamber of the Court of Cassation
on the 30th of October 2007 ruled on a contract clause in a joint
exercise of means by the physicians members of a civil society.
This clause, entitled mandatory mediation, stated: in case of
difficulties arising from the implementation of this contract, the
parties agree, before taking any legal actions, to submit their dispute
to two members of the County Medical Council in Yvelines, each
freely choosing one of these two members.
They will endeavour to reconcile the parties and bring them to
an amicable solution and this will happen within a maximum period
of three months from the appointment of the first conciliator. The
Supreme Court ruled that such a clause constituted a plea of
inadmissibility which required the trial court pursuant to article 122
of the Civil Procedure Code. We find the same solution about a
co-ownership decision in a judgment of the Third Civil Chamber of
the Court of Cassation dated on the 20th of September 2011115, and
about the repayment of a loan in a judgment of the First Civil
Chamber on the 1st of October 2014. 116
The previous attempt on mediation or conciliation being
mandatory, a party held by a contract cannot refuse in advance a
mediation procedure which has not been yet implemented since the
mediation clause in the contract did not provide for the referral the
court in case of failure or refusal of mediation (Cass. 1st civ. 8
April 2009) 117. A unilateral refusal is not possible, but it may be
that the parties agree to waive the application of the mediation clause.
Nevertheless, the end of inadmissibility may be regularized
during the proceedings. The Second Civil Chamber of the Court of
Cassation decided, by the judgment on the 16th of December 2010118,
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that this violates Article 126 of the Civil Procedure Code, the court
of appeal that ruled this end of inadmissibility on the date on which
it ruled as inadmissible the cause didnt exist anymore, the plaintiffs
had implemented in the manner required by the sales agreement the
conciliation procedure and after the failure of this procedure, they
reiterated their request to the judge.
A judgment of the Commercial Chamber on the 29th of April
2014 just brought a divergent note to this coherent jurisprudence. It
states that the contract clause that attempted an amicable settlement
is not accompanied by special conditions for its implementation; it
is not a compulsory conciliation procedure prior to referral to the
courts, of which disrespect leads to an end of inadmissibility applied
in that case. In this case, the clause was limited to evoke an amicable
settlement without specifying the implementation procedure. Or it
is not enough to impose the prior depletion of amicable methods.
We must identify the M.A.R.C. which we want to use.
Despite this restriction, the jurisprudence of the Court of
Cassation can be considered as protective of the conventional
mediation. The same trend is reflected in the jurisprudence on
judicial mediation.
B  Judicial Mediation
Under Article 131-1 of the Civil Procedure Code, established
by decree on the 22nd of July 1996, The judge hearing a case may,
after obtaining the agreement of the parties, appoint a third party to
hear the parties and compare their points of view in order to enable
them to find a solution to their conflict. This power also belongs to
the President of the Court, during the proceedings.
You noticed in this text the distinction between the dispute
before the judge and the conflict between the parties. The dispute is
only the visible part of an iceberg and its depth conceals the conflict.
The principle of the establishment of a judicial mediation by a
judge in the court of appeal was consecrated by a judgment of the
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Social Chamber of the Supreme Court on the 18th of July 2001119.
In this case, an employee who had been dismissed for serious
misconduct brought an action for compensation to the industrial
court, citing unfair dismissal. The industrial tribunal had ordered
the employer to pay for damages for dismissal without just cause,
and to reimburse the first unemployment benefits to the Association
for employment within the industry and the commerce field
(ASSEDIC). The Court of Appeal of Grenoble, on the first judgment
on the 22nd of June 1998 had delayed the proceedings and ordered a
mediation. This one resulted in a partial agreement between the
employer and the employee, so that by the judgment on the 6th of
September 1999, the Court of Appeal said that the dismissal was
based on a just cause, gave the employee act of the discontinuance
by the manager, and declared the decision opposable against the
ASSEDIC.
ASSEDIC brought an appeal in cassation against the judgment
which had ordered the mediation, the Court of Cassation ruled that
if the ASSEDIC could be opposed to a mediation to which they
were not a party, the Court of Appeals could, after obtaining the
agreement of the employer and the employee, order a mediation in
the dispute between the latter. Thus the place of mediation in the
courts of appeal was perfectly assured.
Mediation was even more assured by a judgment of the First
Civil Chamber on the 7th of December 2005120, stating that the
decision to order a judicial mediation, which can run only with the
consent of the parties, is a measure of the judiciary that is not subject
to appeal or cassation. The absence of the appeal guarantees in
this way the comfort of the judge of appeal. It is unclear if this is an
incentive to the parties, or whether it is rather likely to arouse their
suspicion.
119
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The comfort of the judge of appeal has still a limit to it. The
judge may not terminate a judicial mediation without the court prior
recalling the case to a hearing at which the parties shall be convened
by the Registry by registered mail with requested return receipt. At
this hearing, the judge, if he ends the mission of the mediator, may
continue the court proceedings, the mediator being informed of this
decision. This is what emerges from a judgment of the Social
Chamber on the 14th of January 2014121 that reveals a malfunction.
A pre-trial judge had, by an order on the 6th of July 2012, appointed
a mediator whose mission was to end within three months from the
first mediation meeting (or earlier than the 6th of October), ruled on
the suspension of proceedings on all the requests of the parties and
referred the case, due to the lack of a settlement of the parties at the
hearing on the 20th of September 2012. But on the 20th of September,
there was a judgment on the merits rendered by the Court of Appeal.
It was denied by the social chamber according to article 131-10 of
the Civil Procedure Code.
After the comfort of the judge, perhaps it is appropriate to open
a window on the comfort of the mediator. This is required as an
obligation of means, not an obligation of results. Therefore, the
amount of the mediators remuneration cannot depend on the fact
that the parties did or did not reach an agreement. This was decided
by the second Civil Chamber of the Court of Cassation in a judgment
on the 22nd of March 2007122 .
The framework being well established, it only remains to enter,
if not in a mediation, at least in the courts of appeal that practice
mediation.
II  The practice of mediation by the courts of appeal
If France accepts the reconciliation by the judge, it does not
allow mediation. It differs in this respect from a number of countries,
121
122

Civil Gazette. 2014, V, n°
pourvoi n° 12-28295
Civil Gazette 2007, II n° 73

176

starting with Hungary. The recent conference of 10 years of GEMME
in Paris showed, through an excellent summary, that several
European countries acknowledge the mediation practiced by the
judge, following the model of the Court of Appeal in Quebec initiated
by the Honourable Louise Otis. In France the role of the judge is
different: it collects or records the agreement of the parties to
mediation, and designates the third party to do so.
In theory, all the courts of appeal are likely to practice judicial
mediation. They have in France in principle at least one reference
judge that is specifically responsible for the mediation issues. This
judge is competent to organize the mediation activity within his
jurisdiction. He is in charge with sending reports to the Chancery.
One should thus know the volume of mediations in France. It turns
out that in reality, this volume is difficult to assess in the absence of
a statistical tool specific to mediation. Some information does not
appear as such in the courts statistics. They appear as partial
information in the documents appointing a mediator, on the
approvals of the agreements and withdrawals.
The advantage of mediation at the stage of the superior court
can come from the backlog of the jurisdiction and the length of the
waiting period required to reach a hearing of oral argument. But
this criterion is not the only determining factor. Time can help calm
the passions and allow the parties to recognize their common interests
in seeking a negotiated solution preferable to the risks of a new
court decision.
One of the pioneers of judicial mediation in appeals court was
the president of GEMME France, Beatrice Blohorn-Brenneur,
President of the Social Chamber of the Court of Appeal in Grenoble
from 1996 to 2003. You may have noticed that it was a case from
Grenoble that delivered the judgment of the Court of Cassation on
the 18th of July 2001 confirming the principle of the establishment
of judicial mediation at the stage of the superior court. Mrs. Brenneur
organized special hearings for proposing mediation regarding forty
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business cases previously selected. After a general presentation of
the mediation by the president of chamber, each case was discussed
inviting parties to choose mediation. The answer was positive in
50% of cases. Thus, during this period of seven years, 1,000
mediations were ordered, with a success rate of 80%. Despite these
encouraging results, the experience did not survive on the departure
of its initiator.
Similar initiatives have been taken by the Presidents of
Chambers who chose to become personally involved in mediation:
in Pau by the President of the Commercial Division, Mr. Philippe
Bertrand, in Toulouse by the President of the Commercial Chamber,
Mr. Gilbert Cousteaux, in Metz by the president of a family Chamber
Mr. François Staechele and in Versailles by the presidents of the
social chambers, in Aix-en-Provence and Lyon by others. It is not
about reviewing them all. I will focus my remarks on two courts,
one in Paris and one in Toulouse.
A  Court of Appeal in Paris
There is no doubt that the Court of Appeal in Paris has the most
complete and sophisticated organization. It is true that this Court of
Appeal distinguishes by its magnitude. It is structured around eight
major areas that bring together 71 chambers by theme:
Field 1: private procedure and international law: 7 civil chambers
Field 2: individuals: 12 civil and criminal chambers
Field 3: family: 7 civil and criminal chambers
Field 4: property, real estate, environment and consumption:
11 criminal and civil chambers
Field 5: economy: 13 commercial and criminal chambers
Field 6: social: 12 social chambers including 1 mixed criminal
chamber
Field 7: instruction: 6 chambers of instruction
Field 8: crime, organized crime: 2 criminal divisions, Assize
Court
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Two advisors of the court were appointed as judges for referral
to mediation: one is in charge of the civil and commercial chambers;
the other is in charge of social chambers123.
In the social chambers, two guidelines have been established to
promote mediation firstly before substantive hearings, secondly to
the hearings of arguments.
1) before the substantive hearings: the double convocation
procedure
The jurisdiction of the Court of Appeal in Paris includes 11
industrial courts scattered in several departments, from Paris to
Bobigny, Créteil, Evry, Fontainebleau, Longjumeau, Meaux, Melun,
Sens, Villeneuve Saint Georges, Auxerre. The litigations from these
jurisdictions represent 12,000 to 13,000 cases per year.It is especially
abundant since mediation is rejected by the advisors of the industrial
court who prefer to stick to the pre-conciliation phase required by
law.Yet real objective of the Conciliation Board of the industrial
court is not to reconcile the parties.It is limited in practice merely
to ensure that the case is ready to be examined by the parity judging
commission.So it is actually at the level of the superior court that a
potential amicable agreement between the parties can be identified.
To this end, a mediation cell was constituted by the referent
magistrate with two referents clerks and at least two legal assistants.
This unit examines the new cases before their distribution in the
chambers and select the cases that are likely to go to mediation.
There are excluded from the selection the cases about a legal question
of principle concerning inalienable rights or affected by the opening
of a collecting procedure. The privileged disputes are those between
employees and employers based on a family relationship, marital
relationships, relationships between business partners, persistent
123
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labour relations in the company, consequential litigation regarding
difficulties in occupational reclassification of employees victims of
an industrial accident or an occupational disease, disputes concerning
domestic workers, janitors, nannies, disputes concerning employees
of liberal professionals, disputes concerning high-level executives,
disputes of associations.
Unselected cases follow the normal course of distribution in
the rooms, for a distant future hearing of two to three years.
The selected files are the subject of the double convocation
procedure.The Registry sends to the parties not only an invitation
to the first hearing that is distant, but at the same time an
convocation-invitation to offer a short delay for the mediator to
inform the parties on the mediation procedure.An information note
on mediation is attached to the double convocation. The
consultancies of the parties are notified of this approach by the
Registry.
The information meetings are on an array of weekly service,
with four sessions per week.Each meeting aims to issue general
information on mediation to the parties present who have been called
for that session.The published records, the maximum number being
six, show that one of the 8 or 9 chambers were associated with this
procedure.
Following the proposal of mediation, the mediator may collect
the consent of the parties if he gets it.It has a form and submits it to
the parties to be signed and then he is in charge with submmiting it
to the Registry with the binding paper on which he reports the
progress.The process of mediation is then engaged. A mediation
order is signed by the judge of the concerned Chamber.It designates
the mediator, sets its mission, set a time limit, provides for fees, and
the date of reference to a procedural hearing.
The mediator appointed by the said order has in principle a
period of three months to complete her mission. The return to a
procedural hearing takes place in the month following the expiration
of the mediation period. At this hearing one of two things happen:
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- Either the mediation has failed, in which case there is nothing
to do since the parties are already involved in a hearing of oral
arguments;
- Or the parties reached an agreement: they can request the
approval by the court, or merely to seek that they are given notice
of their discontinuance of the proceedings and action. The case is
removed from the list of cases of the court.
2) Hearings of the pleadings in the presence of a mediator
The double convocation, as attractive as it may appear, is not
general.For a variety of reasons, it is used sparingly by the mediation
cell.It is therefore far from taking precedence over the system that
existed before it, which is that of the permanence of mediators in
the hearings of oral arguments.
These information meetings are organized under the direction
of the referent magistrate by several associations of mediators: the
National Mediators Association (ANM), The Association of
European Mediators (AME), the Institute of Expertise, Arbitration
and Mediation in Paris (IEAM), The Centre of Mediation and
Arbitration in Paris (CMAP), The Network of Business Mediators
(RME). In fact, it is the National Mediators Association who, by
delegation of the other associations, is responsible for developing
the duty roster of the hearings of six social chambers.
The duty roster is supported by a group of 30 to 35 mediators
gathered for the purpose of communication in a @
googlegroups.com.
The mediator is present at the hearing of the chamber that it is
indicated by the weekly chart and that is constantly circulated by
email. If, on the occasion of a case being examined, the chairman of
the court sees a mediation opportunity, she invites the parties and
their lawyers to talk with the mediator outside the courtroom. It is
then the situation described about the permanence of the dual
convocation. The mediator delivers information on mediation. If
the parties refuse the mediation, their case is discussed in the
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continuation of the hearing on the merits. If they agree to mediation,
a mediation order is made with the procedural consequences it
entails.
In view of such a system, which commands to admiration, the
result may seem disappointing. In 2013, 495 information sessions
on mediation were issued by the mediators. Out of 175 cases
completed in 2013, 125 have resulted in an agreement (72%) while
50 cases were not successful (28%). The success rate is definitely
satisfying. But the mediation in the industrial tribunal remains almost
symbolic. The encouragements of the Court of Cassation had not
been fully effective.
B  Court of Appeal in Toulouse
In Toulouse, the civil and commercial mediation has been
introduced to the court of appeal from the signing on the 16th of
September 2011, of a protocol between the first president of the
court of appeal, the president of the lawyers bar association, and the
Registry manager. This protocol aimed at promoting the use of
mediation in the court of appeal by following a protocol signed in
2010 for the High Court and on the 23rd of June 2011 for the
Commercial Court.
According to the Protocol, a mediation unit was created at the
court of appeal and also in two other jurisdictions. It is composed of
the president of a commercial chamber, delegate of the President, a
president of the Social Chamber, a lawyer that is the chairman of
Toulouse-Pyrénées mediation centre, an official from the university
responsible with the degree of mediation of the law faculty of
Toulouse, and several clerks. One can only be sensitive to the
interdisciplinary nature of this structure.
The mediation unit facilitates the use of mediation by defining
the procedures for information, tracking and treatment, including
through the broadcast frames, which allow the practical
implementation of the mediation. It is expected that annually an
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indicative list of mediators should be drown up that will be
distributed to judges and lawyers starting from the nominations
expressed by the mediators.
From the 1st of January 2012 until the 15th of November 2013,
477 cases of the Chamber presided by Mr. Gilbert Cousteaux124
were selected out of 943 new cases, or 46%. Following the briefings,
94 consents were collected to initiate a mediation procedure, or 20%
of cases. Out of 82 completed mediations, there were 34 agreements,
39 failures and 9 nullities. Successful mediations thus represented
3.6% of new cases of the chamber. This is an encouraging result
that can stand comparison with the social chambers of the Court of
Appeal in Paris.
Conclusion
After this study, we can draw one conclusion. In the words of
Baron de Coubertin, it is not necessary to hope in order to undertake,
nor succeed in order to persevere. Mediation has not obtained in
France the place it deserves. Yet, it is a factor of social peace that
must be strengthened. To promote its development, a cultural effort
should be made in order to raise awareness and appreciation by the
legal professionals as well as by the litigants. It is the vocation of
GEMME to undertake these efforts, as it was in Paris in June 2014
or in Keszthely (Hungary) in September 2014.

124 Gilbert Cousteaux, Le juge et la médiation (The Judge and the Mediation)

- Vidéo Dailymotion http://www.dailymotion.com/video/x1x8tlk_le-jugeet-la-mediation_school
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GERMANY
GERMAN SECTION OF GEMME
Peter Osten,
Honorary administrative judge and mediator,
Vice-president of GEMME
GEMME, as a European association, was born in Paris on the
19 of December 2003. Since the beginning of our group four
German colleagues were also part of it, two of whom, Christoph
Strecker and Eberhard Carl had subsequently followed the first steps
as members of the Board of Directors.
The German section of GEMME itself was born especially on
the initiative of Christoph Strecker, a year later, on the 16th of
December 2004, also in Paris.
Again in July 2004, the minutes of the Board of GEMME wrote
about Germany:
C. STRECKER feels frustrated because out of 10 interested
people, only 3 sent the reply coupon.
Yet on the eve of the General Assembly of GEMME, they were
already nine German colleagues, who met together at for dinner the
invitation of Christoph in the Quartier Latin, near the Contrescarpe
Plaza, 81 Rue du Cardinal Lemoine, in the Restaurant LÉpoque,
and who decided to create a section for the Federal Republic of
Germany:
th
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The memorial plaque still missing (source: Google-maps)
This political birth originated in a culinary context is followed
by the legal proceedings: a founding assembly will be held a few
months later, on the 16 th of April 2005 in Berlin with the
proclamation of the statutes and the election of an Executive Board.
The section will be chaired successively by Christoph Strecker (until
2006), Sabine König (until 2009) and Freya Entringer (until today).
On the 18th of March 2006, the Italian section of GEMME,
presided at that time by Maria Giuliana Civinini organized the first
major GEMME conference in Rome at the Corte di Cassazione.
The German section did not miss it and was it was well represent by
nine members and three rapporteurs: Eberhard Carl, Sybilla Hoch
and Urte Treidel. Not to mention the undersigned rapporteur of this
story who had imprudently put his feet in this honourable meeting,
it would be worth it not only for the future membership to GEMME,
but also for the the disruption of family life, since he met there an
Italian colleague who later on became his wife.
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The German section of GEMME annually organizes
professional training in the field of mediation, for example the
seminars of Jack Himmelstein.
During the parliamentary debates in the Bundestag and the
Bundesrat in 2010, 2011 and 2012 on the transposition into national
law of the Directive 2008/52 / EC on 21/05/2008125 ,, the German
section of GEMME intervened with the parliament to support the
maintenance of judicial mediation and had been largely successful.
The law came into force on the 26th of July 2012126 and provides
for conciliator judges in courts and courts of justice which can
implement all conflict resolution methods including mediation.127

125

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:
2008:136:0003:0008:Fr:PDF
126 http://www.gesetze-im-internet.de/englisch_mediationsg/mediation_
act_%28mediationsg%29.pdf
127
For details, see Fritz, Konsensuale Streitschlichtung an deutschen
Gerichten  eine Bestandsaufnahme, p. # in this publication
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In May 2013 the German section, which currently has fifteen
members, welcomed the members of the GEMME Board of
Directors for their meeting in Berlin with a framework program
that had allowed our colleagues and their families to know the capital
of Germany, with a breakfast on the roof of Reichstag
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SHORT TERM MEDIATION - A SUCCESSFUL
METHOD FOR ADMINISTRATIVE COURT
MEDIATION
Prof. Dr. Roland Fritz M.A.,
President des Vervaltungsgerichts Frankfurt am Main
SUMMARY
Roland Fritz, President of the Administrative Court of Frankfurt
am Main, describes the current situation of mediation in
administrative law disputes. He names the various legal areas in
which mediation can be used successfully. In more than 80 percent
of the cases in which an internal court mediation is conducted, the
parties reach a consensual solution
This is due to the fact that for some time, the new method of
short-term mediation is used.
The method is characterized by two things: First, through an
intensive information-gathering about the persons involved, and their
conflict in the so-called preliminary stage. Furthermore, by a strict
time management, which must be prepared and maintained. His
report concludes with the presentation of a survey that was conducted
at the Administrative Court of Frankfurt am Main. Officials and
lawyers commented on various issues relating to the internal court
mediation.
As you all know, the German legal system is highly
differentiated. All major areas of law - civil and labor law, social,
finance and administrative law - have their own jurisdiction. Within
these jurisdictions, the range of competences is very broad.
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In the following I will focus on administrative courts. They are
competent for public-sector disputes, as long as those disputes are
not assigned by law to another court or in the case of constitutional
disputes.
Practically, this means the responsibility for 17 major areas of
public law with nearly 1,000 sub-groups. It is obvious that I cannot
list all of them. But I would like to name a few of them as examples.
Asylum law, Civil Service Law, municipal law, police law,
construction law, university law and the regulatory frame for banks
and insurance companies.
And in all these areas - apart from the right of asylum  disputes
can be settled by mediation.
Mediations are extremely successful, although their number is
still not very high compared to other court decisions.
In this context the following can be observed: If an
administration is willing to discuss conflicts with citizens in a
consensual way, then more than 80% of the talks will end up in a
consensual agreement. And in perhaps 20 to 30% the agreement
does not only solve the heart of the conflict, but also other related
problems between the parties.
What does consensual agreement mean?
There are three possibilities...
Alternative 1
Before deciding on an administrative act, the administration is
sitting down with citizens concerned at a table in an attempt to reach
a consensual solution. It is then agreed that for this the help of a
neutral third party, the mediator, is needed and essential.
Nowadays there is no discussion anymore in principle, that this
path can be followed in public law cases.
The only remaining question is whether the legal framework
allows such an alternative administrative action, alternative in the
sense that there are several different solutions available for solving
the conflict.
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In asylum cases, for example, there is no such choice.
Concerning the question whether or not there is political
persecution, there can only be a yes or a no. This means: mediation
cannot be considered.
However, if law allows, the authority to choose between
different ways of action, or if the legal frame is open to interpretation
of legal conditions, a consensual solution to the conflict becomes
possible. For example, a planning authority may then grant in
harmony with the owners wishes exceptions from for instance
general development requirements and agree on the height of the
building, on its use or on its position on the property and so on. This
alternative does not involve any law court, unlike for the two
following alternatives.
Alternative 2
The authority does not negotiate, but it issues an administrative
act involving a burden for a citizen. For example, it obliges him to
tear down his dilapidated house. Or the authority refuses the subsidy
required
Against this the citizen files a complaint before the administrative court and demands cancelling the burdensome measure or issues
a favourable decision.
The court may then recommend to the parties to interrupt the
proceedings, to seek the help of an external professional mediator
and try to reach an agreement.
This approach corresponds to a large extent to the ideal of the
German legislator and the representatives of legal professions
concerned.
Unfortunately law courts come to this kind of proposal only in
rare cases. And, if so, then it frequently is refused by the parties
mostly for cost reasons, as the professional mediator means costs in
addition to court fees and the cost of lawyers.
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Alternative 3
A citizen files a complaint to the administrative court with the
same objectives as in Alternative 2.
Apart from deciding the traditional way the court has the right
to offer citizens and authorities the possibility to resolve the conflict
in the context of internal court mediation, with the assistance of a
court mediator, who must not be involved in any potential decision
of the case following the courts general rules of proceeding.
This « offer » of the court is frequently beeing accepted by the
parties. Why?
Well, first certainly for financial reasons. Mediation by court
mediator does not trigger any additional costs.
But there is another good reason why administrative court
mediation is so attractive: It is saving time for plaintiffs, lawyers
and authorities.
The latter results from the fact that judicial mediation is using a
method called « short-term mediation ». What is special about
short-term mediation?
Well, the parties have only a limited time window. The method
requires the settlement of the conflict in a single session.
Therefore a so called preliminary phase is essential.
This phase (which is used in long-term mediation only for the
settlement of technical issues) consists in the case of short term
mediation in the exchange of information between the mediator and
the parties.
The mediator gives information about the procedure, the plaintiff
and the defendant about the conflict.
The mediator uses this information to develop hypotheses
relating to the parties, their conflict and the design for a potentially
successfull mediation process which includes the mediator himself.
These hypotheses are to provide guidance on how the process could
ideally be carried out.
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The preliminary phase will also be used to determine the setting
and the time management.
The mediator develops a schedule: How much time is needed
for the subject matter, how much time for interests involved, how
much time for the options? He will also consider a so-called wild
card era, a time reserve for unforeseen events: In the case that one
stage of the process can not be carried out within the allocated time.
Finally, the mediator will prepare the meeting systematically
and will go through the various process stages mentally. He will
consider how to explain the various stages, how to question the
parties and which methods and techniques to be used. With this
systematic preparation the preliminary phase is completed.
A few words about implementation and realization of
short-term mediation.
- The mediator will provide the necessary technical equipment.
- At the beginning he will talk with the parties about the rules
of conduct and the time management.
- He has to involve the lawyers in the process.
- With the parties, he will go through all the key process stages
and he will make sure that the time frame be respected.
I have performed a survey at the Administrative Court of
Frankfurt am Main with government officials and lawyers, who had
personal experience in mediation. The results have very largely
confirm the above mentioned essentials.
The central question was about motivation: What are your
reasons for participating in a mediation?
More than 80% of respondents identified the following three
reasons:
- Avoidance of future conflicts
- Interest in mediation
- Hope of saving time.
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The question of what is conducive to a mediation, resulted in
the following answers:
- The competence of the mediator
- The setting (environment, facilities, non-judicial atmosphere)
- Openness to results
- The presence of administrative decision-makers.
On the other hand there were some points identified as not
conducive:
- False expectations
- Passive behavior of the mediator
- Non-binding statements.
The question of the atmosphere during mediation was mainly
described as pleasant.
All respondents agreed, that it was important for the acceptance
of mediation that the court mediator was a judge. At the same time
it appeared as important that he did not behave like a judge but
more like an intermediary and a sensitive person.
A final set of questions about mediation when compared to a
traditional trial showed the following responses:
The question of whether the mediation process corresponded
with the expectations, affirmed 80%.
The same result was found in the question: Was the conflict
resolved through mediation permanently?
90% expressed their conviction that mediation is a very useful
alternative to traditional court proceedings and again 90% answered
the question in the negative whether a court session would have
yielded a similarly satisfactory result.
Let me summarize: The internal court mediation in German
administrative courts is well established. Mediation cannot and will
not replace the judicial protection in any way. Mediation and judicial
proceedings are different options that are complementary, not
mutually exclusive.
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And now my final comment:
Whoever, based on what I told you, could come to the
conclusion, that in Germany internal court mediation will have a
bright future, is mistaken. The planned implementation of the EU
Mediation Directive by the German legislator requires a ban on the
internal court mediation. Instead the judge should in future only be
allowed to use mediative elements.
But this might be a topic for another event.
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ADMINISTRATIVE MEDIATION
Dr. Jan Malte von Bargen,
Lecture at the University of Fribourg
The various approaches of consensual dispute resolution,
especially mediation, currently enjoy a rapidly increasing attention
and attraction. The new German Statute on Mediation, drafted on
the basis of the European Directive 2008/52/EG, is expected to set
another positive impulse in Germany. On June 28, 2012, the
Parliament (Bundestag) finally accepted128 the settlement suggestion
worked out by the joint working group of the Bundesrat and the
Bundestag (Vermittlungsausschuss)129 . It is expected to come into
effect in autumn 2012. The objective coverage of this new German
mediation statute will not be bound to specific topics, so it will also
128 The Protocol of the Session with further links to parliamentary
documentation can be found at http://www.bundestag.de/dokumente/protokolle/
amtlicheprotokolle/2012/ap17187.html.
129 Suggestion of the Vermittlungsausschuss regarding a Mediation Statute,
Drucksache 17/10102, 27.06.2012, available at http://dip.bundestag.de/btd/17/101/
1710102.pdf. The dispute between the Bundestag and the Bundesrat concerned
the future of in-court mediation programs established at many German courts.
These programs enable judges who are not allowed to decide on the merits of the
case at issue to act as mediators in their function as judges. The majority of the
Bundestag wanted to end these successful programs and foster the transfer of
these cases to private mediators. The Bundesrat did not want to give up these
projects. Finally the Bundesrat was able to convince the Bundestag, and the new
mediation statute will now expressively allow this special sort of in-court mediation
by judges.
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apply to the administrative sector and laws, even if the European
Directive is limited to cross-border disputes in civil and commercial
matters130 . Deriving from the European Directive concerning civil
and commercial matters, the new German statute will not be tailored
to the special area of administrative law, neither with regards to the
contents nor to the terms. Its formal changes will affect the
procedural law of administrative courts but all other administrative
codes will not be directly affected. So it will be very interesting to
see the exact impact of the new statutes in the special area of
out-of-court administrative procedure.
The various administrative agencies needed significantly longer
than the administrative courts to discover the potential of mediation
procedures and they just started very cautiously to explore it131 . Up
to today a very outmoded idea of administrative procedure forms
and dominates the relevant concepts and statutes at least in Germany.
Eberhard Schmidt-Aßmann describes these concepts basically as:
Everything is still designed to produce a decision, decisions of
execution are the usual way of administrative action in Germany.
The rules of procedure only function as servants with regard to
the substantial regulations. Demands for cooperative administration
approaches are only rudimentarily covered. The citizens are thought
to pursuit their individual rights and the administration is bound to
law and statutes. In the end the administration bodies are exclusively
responsible for the definition common welfare132 . To sum up, Klaus
130

Art. 1 (2) Directive 2008/52/EC of the European Parliament and of the
council of 21 May 2008 on certain aspects of mediation in civil and commercial
matters, Official Journal L 136, 24/05/2008, p. 3. (sapplique, dans les litiges
transfrontaliers, aux matières civiles et commerciales).
131 Single administrative courts (Berlin, Freiburg) already began in 2001 to
set up very successful model projects of court-intern mediation by judges. These
projects were followed by courts all over Germany. For detailed information about
facts and the legal background see Jan Malte von Bargen, Gerichtsinterne
Mediation  EineKernaufgabe der rechtsprechendenGewalt, 2008.
132 Eberhard Schmidt-Aßmann, Verwaltungsverfahren, in: Isensee/Kirchhof
(editors), Handbuch des Staatsrechts, Volume 5, Third Edition, 2007, p. 1073.
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Bloch states: Administrations are expected to act and not to
negotiate133.
However, there have already been some spectacular exceptions:
Cases in which not only execution, but a different philosophy of
procedure, inspired by an idea of a cooperative welfare, with
negotiations, conflict resolution by administrative procedure and a
clever management of communication, were already practiced by
various administrative units. One of these exceptions was the project
of the latest extension of Frankfurt/Main International Airport134.
For the wide acceptance of this extension during the time of the
construction of the runway, an early mediation procedure, which
had been set up even before the beginning of the formal
administrative planning procedures, can be seen as crucial. After a
successful mediation, the extension of the airport was accepted nearly
without demonstrations. In the seventies and eighties, when the last
runway was built at the same airport, the feelings were heated at a
completely different level135. Of yesteryear you could think.
133

Klaus Bloch, MediationimVerwaltungsrechtund Mediation beim
Verwaltungsgericht, Bayerische Verwaltungsblätter 2010, p. 136 (137).
134 On this point, see the very informative report on the planning procedures
of the international airport in Frankfurt by Christine vonKnebel, Die
Ausbauplanung des Flughafens Frankfurt/Main  ein Praxisbericht, Zeitschriftfür
Umweltrecht 2011, p. 351; also Rudolf Steinberg, Die Bewältigung von
Infrastruktur vorhabendurch Verwaltungs verfahren  eine Bilanz, Zeitschriftfür
Umweltrecht 2011, p. 340 (342, 344); Lars Schäfer, Mediation imöffentlichen
Bereich, 2011, p. 81; Lars Schäfer, Mediation imöffentlichen Bereich
brauchtgesetzliche Regeln, Neue Zeitschriftfür Verwaltungsrecht 2006, p. 39;
Viola Bölscher, Die Flughafenerweiterung Frankfurt/M.  Spannungs feldzwischen
politischer Mediationund Verwaltungsverfahren, Zeitschriftfür Konflikt
management 2006, p. 116.
135
The project of building the runway west in the 80ies spawned massive
protests by residents and environmentalists. Huge demonstrations and a massive
camp of protesters were established at the building site. Conflicting parties were
disputing about increasing noises, pollution and the removal of a huge number of
trees. The protests even went on after the runway started to operate in 1984. At
demonstrations in 1987 even two police officers were killed and others injured by
a gunman. For this incident see http://www.apnewsarchive.com/1987/Two-PoliceShot-at-Airport-Protest-Suspect-Arrested/id-de7ca3e096fb262bdb1
470564101a401.
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On the other hand an actual project to remodel the central railway
station in downtown Stuttgart (S21), where no ADR procedures
accompanied the planning and permission process, resulted again
in huge demonstrations and injured persons, when the building site
should be prepared in spring 2011136. For these preparations 282
old trees in a park should be removed in comparison to 216 Hectares
of forest needed to be taken down for the fourth runway in Frankfurt
2009. Afterwards, a public and live-streamed conciliation tried 
not very successfully  to appease the situation in Stuttgart137. Even
though court procedures and problems arose in Frankfurt due to
violations of the mediation agreement by the government this
mediation can still be seen as a model for the future138.
Another actual example for this new way of organizing
administrative procedures is the mediation project LandwehrCanal in Berlin. The historic canal used for touristic shipping and
as a recreational area for the city has to be completely renovated.
The administration became aware of the situation due to a major
collapse of 50 meters of walls. They decided to close the canal for
shipping, renovate most parts of the 8 km of the canal and for this
purpose fell a comparable amount of trees as in Stuttgart. Large
numbers of people demonstrated against these plans and the media
reported. In this situation the administration decided to try a
mediation procedure that is still running and became one of the
136 For further information, see https://en.wikipedia.org/wiki/Stuttgart_21
or, less detailed about the controversy, https://fr.wikipedia.org/wiki/Stuttgart_21.
137 For the documentation of this conciliation, see http://
www.schlichtung-s21.de.
138 Inter alia, the government did not enforce the agreed ban of night-flights.
This resulted in a decision of the Federal Administrative Court
(Bundesverwaltungsgericht) reinforcing the mediation agreement. See the press
release of April 4, 2012 at http://www.bundesverwaltungsgericht.de/enid/
3ca8c71e1fe9d4bd4bc149aa44b254b2,cb072c7365617263685f646973706c
6179436f6e7461696e6572092d093134313539093a095f747263
6964092d09353737/Pressemitteilungen/Pressemitteilung_9d.html.
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largest mediation procedures in the German speaking world covering
a lot of different topics and involving a huge number of participating
people, administration units and firms139.
A last impressive example is the realization of a new trolley
line of public transportation in Mannheim. The routing, which was
originally suggested by the administration, but was heavily criticized
by the public, was extremely rearranged, taking into account the
results of a mediation procedure before the formal administrative
permission procedures began. After these corrections the project
could be realized very fast and without major legal interruptions140 .
Most of these examples were exceptions. The turning point
towards a new administrative approach might be seen in the
conciliation procedure in the context of the new railway station in
Stuttgart in spring 2011. Even strong supporters of the traditional
administrative approach had to realize at this point that major
infrastructural projects cannot be realized in the future without
creating beforehand the greatest possible acceptance within the
members of the community.
However, the current statutes on administrative procedures allow
only very limited space to practice this new approach or even to
advance the quality of the communication of administrative units.
In the last years the possibilities were even diminished due to various
acceleration novels. Instead of enhancing the status of the procedure,
the tendency was  completely against the European trend  to
marginalize procedural rights141. The latest propositions allow hope,
139 Information about the whole project, facts and documents can be found
at http://www.landwehrkanal-berlin.de.
140 Information can be found at http://www.stadtbahn-mannheim-nord.de/.
141 For a detailed description of theseideas, seeBernd Holznagel /
Janina Nagel, VerfahrensbeschleunigungnachdemEnergieleitungsausbaugesetz 
VerfassungsrechtlicheGrenzenundAlternativen, DeutschesVerwaltungsblatt 2010,
p. 669 ff.
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though142. A paragraph similar to § 33 b of the Swiss Federal Law
on mediation in the administrative procedure is not in sight143, but
the development seems to aim in the right direction.
Only a few thoughts shall try to explain the reasons for the
increasing relevance especially of the administrative mediation144.
A key phrase explaining this development can be found in the
idea of the so-called cooperative state145. This concept of
organizing a state aims at an organization that not only steers
unilaterally, expects obedience from its citizens and acts with
142

Vgl. z.B. Matthias Knauff, Öffentlichkeitsbeteiligungim
Verwaltungsverfahren, Die Öffentliche Verwaltung 2012, p. 1 (3 ff.); Wolfgang
Durner, Möglichkeiten der Verbesserungförmlicher Verwaltungsverfahren am
Beispiel der Planfeststellung, Zeitschriftfür Umweltrecht 2011, p. 354 (355);
Rainer Pitschas, Mediational skollaborative Governance, Die
ÖffentlicheVerwaltung 2011, p. 333 (339 f.); Ruldolf Steinberg, Die
Bewältigungvon Infrastruktur vorhabendurch Verwaltungsverfahren  eine Bilanz,
ZeitschriftfürUmweltrecht 2011, p. 340 (350); Reinhard Wulfhorst,
Konsequenzenaus Stuttgart 21: VorschlägezurVerbesserung der
Bürgerbeteiligung, Die ÖffentlicheVerwaltung 2011, p. 581 (583 ff.);
Annette Guckelberger, Einheitliches Mediationsgesetzauffürverwaltungsrechtliche
Konflikte?, Neue Zeitschriftfür Verwaltungsrecht 2011, p. 390 (392 ff.); Annette
Guckelberger, Formenvon Öffentlichkeitund Öffentlichkeitsbeteiligungim
Umweltverwaltungsrecht, Verwaltungsarchiv 2012, p. 31 (57 ff.). Alsointeresting
in thiscontextis the opinion of the advisoryboard: administrative procedure of
the Federal Ministry of the Interior, FürmehrTransparenzundAkzeptanz: frühe
Öffentlichkeitsbeteiligungbei Genehmigungsverfahren, Neue Zeitschriftfür
Verwaltungsrecht 2011, p. 859.
143 Introduit par le ch. 10 de lannexe à la loi du 17 juin 2005 sur le Tribunal
administratif fédéral, en vigueur depuis le 1er janv. 2007 <8ro 2006 2197; FF
2001 4000).
144 For a detailed discussion seeJan Malte vonBargen, Mediation in
Verwaltungssachen, in: Quaas/Zuck, Prozesse in Verwaltungssachen, Second
edition 2011, p. 1002 ff.
145 For a detailed description of this concept, seeHelmuth Schulze-Fielitz,
§ 12 Grundmodi der Aufgabenwahrnehmung, in: Hoffmann-Riem/
Schmidt-Aßmann/ Voßkuhle (editors), Grundlagen des Verwaltungsrechts, Vol. I,
2006, p. 761 ff., 790 ff., 796 f.
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mandatory elements. This state acts with negotiations, conciliations
and tries to balance, it operates with strategies of negotiations and
conviction. It is, speaking with Hermann Pünder,less government
and more governance 146, new forms of self-control and
self-monitoring147 that prove more effective and efficient in the
modern industrial society. That mediation procedures fit especially
in the context of complicated administrative decisions on a
case-by-case basis needs no further explanation.
Another reason for the increasing popularity of mediation in
the administrative context is probably the potential to increase the
quality of administrative decisions and therefore help to develop a
good administration as guaranteed in Art. 41 of the Charta of
Fundamental Rights of the European Union.
Finally new approaches of effective quality management within
the administration148 should be mentioned. These approaches
consider the citizens not only as addressees, but also as a co-designers
of state-run procedures and decisions. Quality is not only thought
to be realized for the citizens but with them149. Mediation procedures
also have a very high potential in this context.
A huge advantage of administrative mediation procedures is
their ability to increase the chances of finding an innovative solution,
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especially in the preparatory phase of a complex administrative
decision compared to the traditional hierarchically structured
procedures. The willingness to accept administrative decisions
within the community will be considerably advanced, not only with
the citizens participating directly in the mediation process but also
in the society as a whole. A disadvantage is of course that mediation
can fail and the invested effort has no effect. Things are even worse,
if mediation will find a solution that is not properly followed by the
administration. In the case of the airport in Frankfurt already
mentioned above, the mediation agreed to ban night-flights.
However, this was not consequently enforced. Such a risk could
remarkably reduce the disposition to agree to participate in a
mediation procedure.
Instead of a conclusion, I would like to warn that right now the
administrative mediation in Germany might not always be able to
live up to the expectations. Even mediators will have problems to
realize the necessary mediations concerning 1000 km of high-voltage
power lines within the next three years, as planned by the German
legislator these days150. On the other hand, it would be an enormous
mistake to underestimate the potentials of mediation in the
administrative context. In every scenario, the chance should be taken
to work towards a valorization of administrative procedures in the
described way instead of continuing to seek the salvation of
acceleration only in a decline of procedural rights.
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GREECE
MEDIATION IN THE GREEK JUSTICE SYSTEM
(JUDICIAL AND PRIVATE MEDIATION)
Harry Macheras,
President of the Court of Appeal in Athens
1. The Evolution of Mediation in Greece
The term mediation was originally introduced in Greece when
the Parliament has applied the Directive 2008/52 / EC of the
European Parliament and of the Council on certain aspects of
mediation in civil and commercial matters in its law by issuing the
Law no. 3898/2010. This law governs the legal framework of this
new alternative dispute resolution procedure.
In view of the Greek Law, Mediation is a structured process
where two or more parties voluntarily try to solve their differences
in order to seek an amicable settlement with the assistance of a
mediator. The mediator is a third party that was asked to conduct
the mediation effectively and impartially, regardless of the procedure
by which he or she has been appointed. The Greek law provides
that before the mediation procedure the parties in the dispute agree
in writing to respect the confidentiality of the proceedings. The
statements that were made and the information acquired during the
mediation cannot be used later, if the mediation should fail. In other
words, the mediators, the parties, their attorneys and any other person
involved in the mediation shall not, in any case, testify at the trial
on a subsequent court trial of the same dispute, unless it be imposed
by rules of public order.
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In Greece, the costs of mediation shall be shared equally between
the parties, unless otherwise agreed, while legal fees are paid by
each party.
The Greek Minister of Justice has determined the terms,
conditions and criteria for accreditation of mediators. It assesses
moreover the quality of mediation services provided by the mediators
and their initial and ongoing training provided by the training centres
established by the Greek Bar Associations.
In Greece, the importance of mediation is evolving increasing.
The mediation progresses constantly, slowly but at a constant pace.
Therefore we desire and hope that mediation manage to eliminate
the strong litigious culture that is predominantly present in Greece
and its significant side effects. To this end, there were established
mediators training centres in Athens and other major Greek cities.
A high level of training is provided by Greek and foreign
mediation trainers in accordance with the European standards.
2. The Greek judicial system and the judicial mediation
It is by the Law 4055/2012 art. 7 that Article 214B of the Greek
Civil Procedure Code (CPC below) was established, setting up an
extrajudicial amicable dispute resolution procedure called Judicial
Mediation which has characteristics that are already familiar to
most Greek judges.
Indeed, many provisions of the CPC, even earlier in section
214B, had planned conciliation procedures to take place in the courts.
These provisions are: a) Article 208 of the CPC provides that the
judges have the duty to seek the amicable settlement of a dispute at
the first hearing of it, b) section 209 of the Code, according to which
any interested party may decide to submit an application to the
competent judge to seeking his conciliation services before a lawsuit
is filed, c) Article 233, paragraph 2 provides that a court attempts to
solve a conflict even after the start of the hearing on the case d)
Article 667 CPC under which the court has a duty to attempt the
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reconciliation of the parties during the first hearing of their dispute.
Under the previous legislation and, obviously, the judicial
compromise (provided for in Article 293 of the CPC), we can
conclude that the legislator considers that the task of judges is to
solve disputes by amicable resolution means such as mediation.
Nevertheless, the above provisions did not have in Greece any impact
in practice for various reasons that are not included in the current
presentation, its purpose being different.
While the courts may in principle lead to a compromise, this
task cannot always be achieved in the judicial practice - given the
pressure of the workload. The conciliation or mediation attempt is
a very difficult process, requiring a high degree of readiness, which
must be performed in a non-aggressive but systematic way.
3. The judge mediator according to Art. 214B of the Civil
Procedure Code
The legislator, establishing the judicial mediation under section
214B, took the new data into consideration:
a. the legal framework of mediation, which had already been
set up so that lawyers should be familiar with the role of the mediator
or with the role of the lawyer in the judicial mediation,
b. the provisions related to the training centre and the process
of accreditation of the mediators by the Ministry of Justice, who
admit that mediation is a teachable subject which requires a degree
of specialization.
That is why, with regard to the judicial mediation, the Greek
legislature has specified that this task must be performed by judges
specifically assigned to it.
Judicial mediation, as described by Article 214B of the Civil
Procedure Code, does not differ in its fundamental principle by that
conducted by private mediators under the Greek Law 3898/2010.
The judicial mediation, as a procedure, is freely determined by taking
into account the particularities of each case. However, some
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guidelines are given to judges-mediators in the mediation legislation
on how to conduct a judicial mediation; these include the need to
conduct separate and common hearings which involved the judge
and the parties, to conduct discussions between the parties and the
judges-mediators and even to make non-binding proposals to the
parties for the resolution of their dispute, which, however, is a
peculiarity which distinguishes the judicial mediation conducted
by a private mediator under the 3898/2010 Act, who cannot make
such proposals. There is an implied intention of the legislator to
ensure that the judge-mediator becomes familiar with the principles
and skills of the private mediator to facilitate his mission as mediator.
Furthermore, the law explicitly states that the judge may submit
proposals for resolution which does not impose on the parties.
Some preliminary conclusions can be drawn from the text of
this article:
a) The legislator does not seek, and quite rightly, to establish
rules and / or a specific method of conduct of judicial mediation as
to hamper its flexibility and its lack of formality, which are the
fundamental features of mediation. He speaks, moreover, of
separated hearings and accompanying discussions between the
parties and their lawyers with the judge-mediator. For those who
are familiar with the procedure of mediation, as described in the
specialized manuals, this alternation of common and separate
discussions is a basic tool of work in the private mediation. It is not
a coincidence; it is clear that under the law, starting from its historical
development, the role of the judge (as an authority and respected
person) should have been more akin to that of a typical mediator.
I firmly believe that the judicial mediation will contribute
effectively and conveniently to the acceleration of the
implementation of the civil justice. It could be argued that the
mediation of a single case may require an entire day or even more
and, consequently, it does not matter what the number of mediations
conducted by the mediator judge is, although these examples are
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successful, it will never produce a significant attenuation of the
workload of the courts. However, when mediation is successful,
many judgments are avoided as well as other legal proceedings
parallel to the main proceedings, such as the urgent application for
the implementation of future judicial decisions or any related actions.
When studying the available statistics it is not enough just to see
how many cases resulted in a successful mediation, but how many
of these successful mediations have led to a lasting positive result.
The data demonstrate that the positive result from a successful
mediation is almost always sustainable. The statistical data I
collected from the Court of First Instance in Athens lead to some
initial conclusions regarding the types of cases that have been
handled by the judge- mediator, which can be classified according
to their matter as follows:
In 2012 there was the following number of judicial mediations
according to the nature of the dispute concerned: Leasing 3, Common
Goods 3, Employment Disputes 3, Contract Law 5, Lawyer fees 1,
Family Law 4, Property Law 4.
In 2013: Family Law 17, Property Law12, Contract Law 29,
Leasing 5, Common Goods 2, Employment 3, lawyer fees 1.
In 2014 (until the end of February): Family Law 5, Contract
Law 4, Employment 3, Property Law 1.
Most recently and for the first time, there were three cases of
Commercial Law that were submitted to judicial mediation with
the judge- mediator of the Court of Appeal in Athens which are
now undergoing the mediation procedure.
The average duration of the procedure from the time of the initial
request to the judge-mediator until the whole procedure is finished
is about 40 to 50 days. The above data may show slight discrepancies.
However, these differences should not alter the total impression in
any way.
The Greek legislator, under the explanatory statement of the
relevant law, underlines the contribution that the judicial mediation
207

can have on public confidence in the amicable settlement of disputes
and facilitating their continuous use of alternative dispute resolution
disputes in general. This would result in progressively maximizing
the success of such means of resolution and a consequent reduction
in the respective load of the courts so that they are to decide on
disputes that really require judicial review.
The provision of paragraph 4 of Article 214B also emphasizes
that: The court before which the case is pending may, at any stage
of a trial and after taking into consideration all the circumstances of
the case, invite the parties to resort to judicial mediation in order to
settle the dispute and, in agreement with them, may adjourn the
proceedings and set a future hearing date which may not exceed six
months from the first hearing before the court. However, please
note that this provision is being revised. In my opinion, the following
amendments should be made to this article:
a) the reference to judicial mediation and the delay of the trial
must be performed even without the consent of the parties. This is
appropriate if the court in which the trial is in progress (and through
a summary of the reasons) considers it appropriate reference in this
case, while identifying the points of the dispute that can be solved
through a mutual agreement; Besides that,
b) the delay period should be limited to a maximum of three
months instead of the six-month period provided by the current
provision. If the parties agree that the dispute should be solved
through judicial mediation, then I think that a period of three months
is more than sufficient for its completion. The hearing of the case
before the court could be delayed, if needed, and under the consent
of all parties involved, of course, for another three months.
c) The following sentence should, in my opinion, be added to
the end of the above provision: In case of failure of judicial
mediation, the dispute should be discussed before the same court
which had referred the case to judicial mediation in the first place,
with the same composition of judges, assuming that the judges in
question still work in that court.
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d) The parties should have a choice too, if there is an agreement
between them to submit their dispute to private mediation instead
of judicial mediation after the issuance of the aforesaid judicial
adjournment decision (which, in this case also should list the points
on which the parties have agreed to resort to private mediation).
At this point of my presentation special attention should be paid
to the significant change that has been made under Article 22,
paragraph 3 of the Law 3994/2011, Article 233 of the CPC:
In the new paragraphs 2 to 4 of that Article it is established the
obligation of the court to try the amicable settlement of the dispute
at the hearing, and it is considered to be a general principle of the
civil procedure. Thus it becomes clear that Article 214 B shall be
examined immediately and should be directly correlated with Article
233 of the CPC. Under these two articles, the Greek courts can
undertake initiatives to solve amicably a broad range of disputes.
Indeed, the provision of Article 233 of the CPC provides the
following major advantage: It allows judges to a case (not just the
sole judge-mediator, as provided in Article 214 B) who have already
seen the dossier (for the preliminary study and by the arguments of
the parties in court) to make an attempt to amicable resolution.
As it is previously described in the supporting report of the
provision: It has been shown by experience that the parties and
their legal representatives are usually more likely to try the amicable
resolution once they have had the opportunity to express their views
and heard the arguments and the evidence available to the
opponent.
The fact that they could know the arguments of the other party
is not negative in itself; however, this has a positive impact on
achieving a compromise. The parties have gained an overall view
of the evidence available to them in the case and they are aware of
the risk incurred by them to see the court issuing a decision which
could be partially or fully favourable to only one of them.
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At the beginning of a typical judicial hearing, they were aware
only about their own arguments, making them believe that they will
certainly win. Note that the content of the negotiations of the parties
which took place in their attempt at conciliation before the court
for a settlement does not influence the final decision of the competent
court in the event of failure of this attempt.
The arguments of the parties and their concessions obtained in
said attempts are not recorded in minutes, so they are not used as
reference material in the event of failure of the attempt process. In
this way, any fears of the parties that their proposals at the
conciliation could be used against them in a subsequent hearing, if
conciliation fails, are discarded. The low cost of this procedure as
a whole as well as of the mediation in comparison with the total
cost of a typical trial can also become a factor that will increase the
likelihood of an amicable agreement between the parties in
conciliation.
It becomes clear that we are talking about something completely
different from what we, the judges, had been almost entirely
accustomed to do as well as the citizens expected from us until
now.
Mediation in Greece should not become attractive to citizens
for negative reasons, i.e. the malfunctioning of the judicial system.
It is not a panacea or an antidote for the malfunctions (delays, costs,
procedural formalism, and rigidity) of the normal judicial
procedures. On the contrary, mediation must be developed through
a legal and judicial system that works well and makes justice. Such
a good operation process of the system in its entirety would ensure,
however, the efficiency of the court settlement agreement reached
by the parties through the mediation process.
4. Conclusion
In conclusion, I would say that in Greece, perhaps by removing
the lengthy habits of our society, we have embraced a new approach
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to our system in which the individual is at the core of everything;
this new philosophy is oriented towards the rediscovery of the
community and building lasting relationships in society through
communication and reconciliation (values that are the basis of the
mediation). These values do not represent a secondary human need,
a luxury but a key and a fundamental need of the human being as
a social and political being, living in community.
It is widely acknowledged today that mediation is an effective
method of dispute resolution. The Greek law on mediation protects
the interests of the parties who initiate mediation by ensuring a) an
extended confidentiality, b) statute of limitation for the duration of
the mediation, c) professional competence and quality of mediators
d) the speed of implementation, flexibility of the procedure and the
reasonable cost of mediation.
So what more can be done in Greece to allow the development
of this alternative method of dispute resolution? There are still lots
of things to do in order to promote mediation as a method of
alternative dispute resolution. Very briefly and as examples and not
as an exhaustive list, the current promotional needs can be identified
as follows:
1. Citizens and businesses must be informed and be familiar
with mediation.
2. The Greek lawyers need to be trained and to understand this
concept in order to be successful in their new role of mediation
counsellors.
3. Contract clauses providing for mediation as a method of
solving any disputes between the parties to the contract must be
integrated systematically into contracts of any kind.
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THE TRAINING OF MEDIATORS IN GREECE
AND THE INVOLVEMENT OF BAR
ASSOCIATIONS FOLLOWING THE GREEK
PRESIDENTIAL DECREE
Spyros Antonelos,
Lawyer DESS  CIArb Accredited Mediator 
PROMETHEUS Mediation Skills Trainer,
Resolve - Mediators and Dispute Resolution Experts
Co-founder
Dear Members of the Board and GEMME members, dear
speakers, Minister, dear participants,
I warmly thank GEMME for the kind invitation made to me
and the chance to give you an overview of the training of mediators
in my country, as being able to follow the exciting previous
presentations of the other speakers. I will not be long, as I want to
share to you and respond to your questions and comments on my
practice.
Mediation is like a toddler in Greece, it is still very dynamic. It
turns out that the day I am writing this, the 28th of April 2014, hours
before making a presentation of mediation before an audience of
students and entrepreneurs in a university (which will be my next
task of the day), two other mediation-related events took place in
Athens, the city where I live and practice. This was unthinkable to
happen there a few years ago, as early as 2008, when very few of
us, the first Greek mediators, began to speak of mediation to our
compatriots.
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At the time, there was no European Directive 2008/52 / EC and
therefore there was no Greek Law 3898/2010 transposing the
Directive in the Greek legal system. The idea to believe in an
amicable dispute resolution procedure seemed romantic and naive,
particularly in light of the failure of the experiment of introducing a
compulsory negotiation process between the parties and the lawyers
alone (i.e. without using a trained third party, as the mediator) prior
to referral to the first instance under Article 214A of the Greek
Civil Procedure Code.
This old section procedure 214A, which became voluntary last
year, had a success rate of 0.5%, according to the statistics from the
first instance of Thessaloniki published in the late 1990s. There
was a problem with the lawyer fees, low or non-existent, but also
with a general obstacle to the acceptance and use of a systematic
practice of this process. The Greek company used conflict resolution
through the courts and the adversarial system, and considered the
extrajudicial process, and lawyers were suggesting, as being too
soft; for justice, they had to fight in court.
Fortunately things have changed much, even if the Greek legal
system and the change in the collective mentality process are still
ongoing. The progress in favour of the mediation and its acceptance
is palpable and undeniable.
• The Greek Law No. 3898/2010 (Entitled: Mediation in Civil
and Commercial Matters) generated a clear set of rules on mediation
and the definition of the legal framework within which it could be
implemented (i.e. most civil disputes)
• The law above, combined with the Presidential Decree No.
123/2011, instructed the civil non profit organizations (training
centre) founded by local bar associations and local chambers, in
partnership with the trained mediators to establish common
standards.
• The non profit organizations above are approved by the Greek
Ministry of Justice and their training programs are supervised by
the latter. The training is 40 hours long in 5 training days.
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• Mediators become certified after passing an examination in
two stages: first they take exams organized by the training centres
and at the end of 5 days of training, they pass an examination in
order to register on the public lists of accredited mediators held by
the Ministry.
The bars have actively informed their members about mediation,
either alone or jointly with the Ministry of Justice by co-organizing
events. Over 4,000 lawyers attended a seminar on mediation
awareness at the Athens Bar from May 2011 to the present and over
2,000 lawyers from other cities in Greece and local bars as Piraeus,
Patras, Ioannina, Kalamata Syros. These conferences, which I know
very well, convey an excellent awareness of mediation and arouse
the interest of lawyers in mediation training.
After a calendar year of operation of four existing training
centres in Piraeus, Athens, Thessaloniki and recently in Larissa,
over 600 professionals have been trained as mediators, 366 of them
have already been accredited on public list of mediators and are
ready to practice, and approximately 450 more were recently trained
and waiting to be accredited in September.
The section of the Greek Bar Association for the training of
mediators has trained lawyers in mediation and encourage them to
better understand the double role they hold, whether they act as
lawyers of the parties or as mediators (for those who have been
trained and certified). I do not claim that the use of mediation is
always ideal: there are still people who doubt it, as it is the case for
each new concept in all countries in the world. Still, to have that
success in just one year of operation of the bar training centres,
with hundreds of new mediators encouraging the concept of
mediation as a tangible alternative to the courts, cannot be denied
and it generated a lively debate on the ADR in which lawyers, judges,
chambers, and more recently, businesses and citizens participate.
The next big challenge is to have events on the current mediation
in Greece: there are no official figures available because most
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mediation procedures are not public and are under secrecy under
the Greek law on mediation. However, about 10 mediations are
considered to have taken place last September at the start of the
judicial year (September 2013 - September 2014). It is a starting
point and this may appear as a hesitant start, particularly in view of
the fact that the Greek law on mediation is in effect since 2010 but
we would see the glass half empty while it is half full. The procedure
is fully operational since May 2013 (when the list of 110 accredited
mediators was published, allowing the Greeks to find a mediator in
most cities of the country and thus being so close to their home,
allowing them to use its services).
The debt crisis in the public finances in Greece has not allowed
the state to allocate a large information campaign in favour of
mediation. Small events organized by the Ministry and financed by
the European Union took place last year at local level, in which
many Greeks participants contributed with their participation and
support. These efforts continue with the creation of three videos
promoting mediation by Thessaloniki training centres, Piraeus and
Athens, which were published on Youtube and are easily accessible
to citizens on-line.
These efforts will heighten the awareness of the society on
mediation slowly but surely. Electronic social networks can be used
as a good way to promote it. The Greek Ministry of Justice uses
them actively at present (http://www.ministryofjustice.gr/site/en/
Leadership/Greetings.aspx), and also the bar associations (the Bar
of Athens: www.dsa.gr) and existing businesses established by
experienced mediators, such as that which I founded with mediators
and trainers in mediation Eleni Plessa and Irene Matsouka under
the name Resolve (www.resolve.gr) to share our experience of
successful mediation abroad (UK and USA). The training centres
are also very active online (the Centre of the Bar in Athens, named
Prometheus, website: www.akked.gr).
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If there is still plenty to do on public finances, the legal system
and the mentality of the society, Greece is in the process of evolution;
mediation has an important place in this transformation. In this
process, lawyers, judges and mediators are the key to progress for a
better justice and a faster, discreet and empathetic way of solving
conflicts. We work hard for it and you are all welcome to help us
with your experience and contribution since a synthesis is the desired
outcome, I dare to consider that we are all on the same page.
Thank you for your time and attention and look forward to our
discussions.
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HUNGARY
THE DEVELOPMENT OF CIVIL AND
COMMERCIAL MEDIATION IN HUNGARY
Márta Nagy,
Judge of the Szeged District Court
Katalin Tóth,
Judge, District Court of Budapest
The appearance and development of mediation in Hungary
Legislative background
The first legislative framework necessary for the development
of mediation was created by the 2002/ LV law of using mediation
procedure in civil and economic affairs. This law entered into force
on March 17th 2003 and served as the basis of the general rules of
mediation procedures. Furthermore, it specified the scope of
mediation services, the conditions of using mediation services prior
or lieu of a lawsuit in civil and economic affairs. The law that
regulates non-litigation mediation is guidance for mediators as well
as for parties making use of mediation procedures, but it cannot be
used automatically and directly at court proceedings.
The Penal Code has already created the opportunity of using
mediation successfully at criminal procedures. Research work is
being done, and at the same time the use of prison -mediation is
taking place in practice.
Mediation in civil matters
In a wide range of cases within the area of civil law there is a
possibility of making use of mediation, and it can be implemented
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either on the proposal of the judge or on the initiative of the parties.
The civil law wants to encourage the parties to take part in mediation
proceedings by reducing the costs of litigation in the first place,
because mediation fee should be included in the litigation fee to a
certain extent no matter whether mediation is required prior to or
during the trial. On the other hand, the law strikes the parties with
sanctions if they turn to the court with the same case later despite
the concluded agreement during the mediation procedure. If this
happens the party initiating the litigation procedure is to pay both
his/her litigation costs and the other partys expenses which occur
during the mediation procedure.
In the Hungarian regulations there is a form of mandatory
mediation procedure because, according to the Code of Civil
Procedure in property affairs of business associations, court
procedures must be preceded by reconciliation of parties, and it can
be either an alternative way of dispute resolution or a recorded
reconciliation made between the parties.
Judicial mediation
In social terms, the development of mediation in Hungary came
to its important turning point in 2013 when the chapter of judicial
mediation within the mediation law entered into force.
Currently, the mediation procedure is based on three pillars
which are strongly separated from each other.
• The traditional market based mediation procedure which is
very flexible in adapting to the needs of the parties has remained in
use. It can be used prior to or instead of law suit, and it is up to the
parties who the mediator is going to be, when or even where the
procedure is going to take place. Naturally, this kind of procedure
has the highest cost.
• The second pillar is the judicial mediation, the one currently
getting under way. In case the parties, right after the opening of the
court litigation, express their wish to make use of mediation
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procedure to solve their dispute, there is a court clerk or a senior
judge available for them free of charge.
Currently there are 41 judicial mediators working at 19 courts
of law. The operation of the system has proved to be successful;
agreement has been reached among parties in 55-75% of all cases
directed to mediation procedure.
• The third pillar is mediation with the assistance of cooperative
organizations. In this case the relevant tribunal is in contractual
relationship with a mediation institution the judge may recommend
to the parties. In contrast to the judicial mediation this procedure is
not free but is still available at a more reasonable price than the
mediation which functions completely market-based and is more
flexible in terms of dates and venues of meetings than the judicial
mediation. Furthermore, its foregoing advantage is that the parties
are free to choose a mediator with specific expertise necessary for
resolving their dispute. When this way is chosen, the mediation
institution which is in contractual relationship with the court provides
the mediator to help the parties resolve their conflict.
Obligatory mediation in family law matters
The Family Legal Book of the Civil Code coming into force on
March 15th 2014 is leaving the exclusively voluntary mediation
practice. In cases of parental rights for custody and visits, provided
that it is necessary for the sake of their contact and cooperation, the
parents may be obliged by the judge to appear at a meeting to be
informed about mediation proceedings. In this case, within two
months, the parties must issue a certificate to the judge about their
presence at the informational meeting.
To make the mediation procedure perfectly integrated into the
judicial process, it is necessary that mediation appears in the Code
of Civil Procedure, that the rules of procedures are changed and it is
also essential to make the access to mediation cheaper, and in some
cases even free of charge. There is also a need of increased change
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in attitudes of all participants of law. It is important to expand the
forms of mediator training and to establish supervision practice.
The utilization and effectiveness of the mediation procedures
would greatly increase if the litigation fees went up because in
Hungary, unlike most European countries, there is no significant
difference between the litigation and mediation fees (the reduction
of the latter is unjustified), thus the financial aspect cannot really
motivate the parties to choose an alternative dispute resolution.
Due to the legislative changes that occurred in the period of
2013/2014 mediation has become necessarily known among judges
and thus among lawyers. Hopefully, mediation will be widely
accepted and within a short time it will become a real alternative to
citizens prior to or after the initiation of the litigation procedure.
The organization and its background
The GEMME in Hungary
The Hungarian section of the GEMME was established at the
end of 2007. Its members are predominantly judges. During their
enforcement activities they had similar opinions about introducing
new alternative dispute resolution methods into their work. They
set the objective to master the mediation procedure, to become
acquainted with the best practice gained abroad and to take it
over. They attributed significant importance to the efforts for social
spread of mediation proceedings. They believed that both judges
and lawyers should use this alternative dispute solution method in
their work. At present the Hungarian section counts nine judges,
one lawyer- mediator and one individual lawyer as its members and
the chairperson is a family law judge, dr.Gyengéné dr.Nagy Márta.
The Hungarian section was established on May 11th 2011 in
Budapest by 18 founder members and was named Judges for the
Mediation Association. (BÍRÓK A MEDIÁCIÓÉRT
EGYESÜLET). This social organization functions as a legal person
on self-governing principles, and has the aim of promoting the use
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of mediation in its most effective way. The growing number of
members up to 42 in 2014 has a double benefit. On one hand, the
Hungarian section of the GEMMA can count on the help, cooperation
and fruitful ideas of those who do not want to join the section but
agree with the objectives of the GEMMA, on the other hand,
according to the Hungarian law, the form of the association, in
contrast to the section, makes it possible for them to apply for state
subsidy.
How the section works to promote mediation
The Hungarian section recorded a great success in promoting
mediation in June 2013 after it had organized a two-day international
conference in Kõszeg. The conference, held by the participation of
judges, solicitors, prosecutors and civil law notaries, gave
opportunity to lawyers working in different areas to report on their
mediation experience and practice as well as on deficiencies which
need developing, on needs and questions in connection with
mediation cooperation among some juristic professionals.
Mediation experimental programme in Hungary
From the 1st of March 2010 with the support of the Ministry of
Justice and Law Enforcement, with the contribution of the National
Council of Justice and with the participation of the National
Mediation Association the National Mediation Experimental
Programme was being held at three courts: the Capital Court of
Justice, the Capital Labour Court and the Szeged Court of Justice.
The aim of the experimental programme and of those participating
in it was to facilitate peaceful settlements of disputes primarily with
mediation methods, to contribute to the development of
dispute-solving culture in civil, family and economic matters, to
encourage the legislators and the law enforcement persons to make
use of mediation in judicial proceedings.
Beyond all these individually and socially positive effects the
aim of the programme is to distract legal disputes from judicial
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proceedings, (unfortunately favoured by society in general, and
are seemingly simpler solutions), and thus reduces the strain on
courts.
The results of the experimental programme achieved in family
law disputes has clearly proved that making use of mediation
proceedings in the aspect of developing future cooperation within
families and of protecting the interests of children is extremely
useful.
The National Mediation Working Group
Following the positive experience of the impact assessment
made by the working group, which was set up to control the
experimental programme, the National Judicial Office renewed its
operation in 2012. This working group plays a major role in
developing the legislative background of judicial mediation, in
making litigation suitable for including mediation procedure and
also it has to ensure the conditions of its operation. Furthermore,
the working group undertakes a role of preparing the courts and
judges for making use of mediation, and helps in the process of
training mediators.
The experience of transposing the directive and of the
commercial mediation in recent years151
The commercial advocacy and consumer protection conciliatory
bodies as well as the personal communicative work of mediators
have a significant role in the development of commercial mediation
in our country. Generally speaking, some of the national and
international companies with a strong capital prefer jurisdiction of
choice, while others prefer to have mediation as an alternative
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Resource material used for the commercial mediation part of the article:
Mediation survey - 2013. The final research report of Budapest Chamber of
Commerce and Industrie www.bkik.hu, Varga Zoltán, mediator 
www.amediator.eu .
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conflict management technique The lack of culture of communication and debate is the basic problem of enterprises, especially
of small and medium-sized as well as micro ones that are informed
through the channels mentioned above. Nowadays, at Hungarianowned companies working in the Hungarian market, the operation
of some effective work organizations and good quality marketing
communication are still considered to be an innovation performance. The economic situation of the country makes it difficult to
transpose the directive, and due to the investment market halt the
development of the national enterprises has been hampered.
From the aspect of mediation positive examples can be found
at companies dealing with higher intellectual products such as
designing, developing, innovation and IT, or at enterprises in
international circulation.
The efficiency of the commercial mediation
In spite of the disadvantaged situation it is a good thing that in
recent years the interest in mediation and the number of mediation
cases have significantly increased. Over the past three years this
number has doubled annually in customer and supplier disputes in
the sector which requires higher intellectual values, in the investment
sector as well as in cases of internal conflict management in order
to prevent labour lawsuit.
Commercial mediation and the areas of its application
The majority of business associations makes use of mediation
in cases of claiming on customers, handling customer complaints,
sorting out supplier claims, and a smaller part of companies use it
in labour disputes such as severance pays, dismissals from work
and disciplinary cases.
Why do companies choose mediation?
The main reason why companies choose mediation is that they
do not want to get engaged in legal proceedings or because they do
not think a lawsuit can help them represent their interests.
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Mediation is particularly advantageous for companies because
it is faster than the judicial proceedings. It is discrete, time-saving,
and cheapness is an essential aspect for small and middle-sized
enterprises for it is obviously more cost-effective than the traditional
legal proceeding, and those who have already made use of it will be
motivated to turn to it again because of the positive experience.
Why dont companies choose mediation?
In Hungary approximately 50% of companies still insist on
court decisions, the solutions they approve official. They do not
believe that a hostile situation can be solved with the means of
communication. They fear the human side of debate, the disclosure
of psychological factors, and the loss of power position.
The duration of the commercial mediation
In our country the average duration of the commercial mediation
including the preparatory period is 10-12 hours, but the delays in
the preparatory phase may increase this length of time. The average
duration of mediation meetings is 4 hours. In most cases this time is
enough to come to an agreement, but if the range of those involved
in the mediation is extended, a second mediation meeting takes place
in order to reach a complete agreement.
The cost of commercial mediation
Based on the law on mediation activity, the expenses of
mediation, with regard to the hourly fees, are based on the consensus
between the mediator and the parties. This amount varies between
10,000 to 20,000 Ft per hour, but the total cost of mediation does
not go over 5000,000 Ft.
Hopefully, the legislative changes, occurred in 2013-2014, will
provide the judges, lawyers and clients a possibility to get to know
about mediation and thus it will gradually be accepted by them and
within a short time, it will also be recognized by citizens as a real
alternative prior to or following legal proceedings.
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Although mediation is not a magic, its indisputable role of
preserving human relationships can contribute to resolve social
conflicts in a more peaceful way, and at the same time it may result
in an improvement in the well-being of a society as a whole.
Very often in conflict situations a significant part of the society
finds it easier to transfer the responsibility of decision-making to a
third person, in our case to a judge, but in judicial proceedings there
is always a battle between power relations and evidence, a kind of
confront game, is going on. And in this game one of the parties
wins and the other loses. However, when the parties come to an
agreement in a mediation proceeding, their interests come into
enforcement, and in this cooperation game each of them is a winner
since the agreement, although interest-driven, is internally generated.
Hence, the worst agreement is worth much more than any judgement
given by a most experienced judge, not to mention the prudent and
high standard agreements reached with the help of highly qualified
mediators. The available means of out of court settlements are really
varied, but among them it is mediation where the parties are
considered as grown up persons who are able to make their own
decisions independently. Thus the parties, having the ability to make
responsible decisions in their own cases, can feel a real urge to
make sure the established agreement is accomplished in reality. Also,
it is mediation that mostly helps the parties keep on communicating
with each other in the future.
There are several mediation trends and even more conflict
management techniques within them worldwide. The GEMME
makes it possible for all the countries, which have a GEMME section,
not only to get acquainted with the alternative dispute resolution
and to give it a priority, but also to learn about the best techniques
by exchanging their experiences so that each of them can form their
own national methods. Furthermore, the countries involved in
cross-border conflict management will be able to work out methods
which will function both in dispute resolution and enforcement
aspects more efficiently than the judgements given in traditionally
regulated proceedings.
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ITALY
THE HISTORY OF GEMME ITALY
Donatella Salari,
Judge at the Civil Court in Rome
The Italian section of GEMME was born in Rome on the 2nd of
July 2004, with the High Council of the Judiciary. According to the
bylaws of the association, this is the date that the first constituent
assembly was convened.
By acclamation, the professor Sergio Chiarloni and the judge
Giuliana Civinini were elected president and representative of the
Italian section of the board of GEMME Europe. It was agreed that:
1) The members of GEMME Italian section will work to set up
the training of judges and others actors involved in mediation, to
disseminate good practices in mediation.
2) The Italian section of GEMME is an association of judges,
but it must not retreat into a self-referential dimension. The Italian
section of GEMME needs also, for its very existence, to collaborate
with professionals in other areas, that is to say, lawyers,
psychologists, university professors and mediators. The nature and
purpose of this association require this opening while respecting
our professional composition.
3) The need for a strong opening for the Italian section is
probably the consequence of the special nature of the experiences
of mediation and conciliation in Italy. To maintain this feature, the
best perspective for the European action GEMME could be the
establishment of a federal organization as provided in the bylaws.
4) The local action of GEMME must grow primarily through
working groups.
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The Italian section thought that the organization of at least five
working groups was essential:
a) a first group specialized in mediation and conciliation.
b) a second group to address the issues raised by the implications
of the training;
c) a third group for ethical rules;
d) A fourth group to deepen the guarantees and the protection
of the weak in the ADR (alternative dispute resolution) and in judicial
matters.
e) A fifth group to develop the theme of the relationship between
the citizen and the Public Administration.
At the Annual Meeting on the 2nd of December 2004, it was
decided to continue the work of the above target groups.
On the 5th of May 2006, the magistrate Tricomi Irene was elected
General Secretary and Maria Giuliana Civinini was confirmed as
Italian representative on the Board of Directors of GEMME.
The dissemination of the culture of mediation in Italy owes
much to GEMME-Italy.
On the 18th of March 2006, the Italian Section organized a
European conference entitled Best Practices of Mediation in
Europe in the auditorium of the Court of Cassation - Piazza Cavour,
Rome - in collaboration with GEMME.
In addition, the Italian section has been present in various
institutional initiatives whose purpose was to disseminate good
practices in mediation; here are the most significant ones:
On the 30th of November 2006, in Rome, the seminar Mediation
as a modern strategy of conflict resolution, outside and within the
trial, in collaboration with GEMME was held in which we ran a
simulation case, where the conciliation was conducted by Mrs.
Donatella Salari.
From the 4th to the 6th of December 2006, the seminar: Judge,
reconcile, resolve by mediation was held at the High Council of
the Judiciary.
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The Italian section was involved in the first European conference
on mediation, which was held in Vienna from the 27th to the 29th of
September 2007, where it checked the first projects of mediation in
Europe and the consolidation of the results of alternative conflict
resolution techniques.
At the assembly held in Milan in 2008, an impetus was given to
the dissemination of good practices of mediation through the
implementation of projects of European Directive 2008/52 / Ce.
Following the entry into force of the European directive, in
Rome, on the 29th of May 2008, a congress organized by the Italian
section on the theme Focus on mediation and conciliation, a modern
approach of deflation and support of the the jurisdiction  took place
in collaboration with GEMME.
On the 19th of December 2008, the second day of studies on
mediation on the theme: New legislative developments of the
project related to the state budget and the commitment of local
institutions the decline in demand of justice was held in
collaboration with GEMME, in Rome.
Finally, the Italian Parliament under Article 60 of the Law 69/
2009, instructed the Government to undertake, within six months
of the effective date of the law, a series of legislative decrees in
mediation and conciliation in order to apply the framework principles
established by the transcript of the European Directive on mediation
and conciliation issued on the 21st of May 2008, 2008/52 / Ce.
The legislative delegation gave life to the Legislative Decree
on the 4th of March 2010 on mediation aimed at conciliation, its
previsions coming into force on the 20th of March 2010.
The general assembly of the members of the Italian section of
GEMME, convened in Rome on the 18th of September 2010, has
appointed:
President: CARMELA CAVALLO (president of the court for
minors in Rome, former president of the commission for
international adoption and former head of the department of juvenile
justice);
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Secretary General: SERGIO DE NICOLA (judge).
Treasurer: GIOVANNA DI BARTOLO (honorary magistrate
at the court of appeal, youth section Florence).
On the 2nd of June 2011, a meeting of the Section was held in
Rome, on the topic Relationship between the judge and the
mediator.
With the D.L. No. 69 on the 21st of June 2013, the title of
mediator was acknowledged to lawyers by the law.
The general meeting of members of the Italian section of
GEMME, convened in Rome on the 1 st of December 2012,
confirmed Ms. Cavallo in his role as Chairman, while all members
of the board, not re-elected according to the statutes, were replaced:
President: Carmela CAVALLO;
Secretary: Monica VELLETTI (magistrate, legal expert to chair
of the Council of Ministers, former head of the legislative office of
the Ministry for Equal Opportunities).
Treasurer: Carla SCARFAGNA (Honorary Magistrate at the
Court of Appeals, minors section in Rome).
Representative of GEMME Italy to GEMME: Sabrina
AVAKIAN (honorary magistrate at the court for minors in Rome).
The professor Sergio Chiarloni, former president of the section,
was named as honorary member.
The section still has its headquarters at the Court of Cassation
(Piazza Cavour, 00193 Rome).
Since 2010, under the leadership of President Cavallo, the Italian
section of GEMME has conducted various training activities and
confrontation on the culture of mediation through congresses,
seminars and meetings.
The most important were:
 Congress: The application fields of mediation: compare
experiences. With the intervention of the head of department of
the legislative office of the Ministry of Justice. Study meeting in
the conference room of the court for minors  the 5th of November
2010.
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A cycle of meetings with social services, mediators, teachers,
judges and lawyers:
1. What is family mediation and the mediator? - Rome, the
16th of May 2011;
2. The training of the mediator  Rome, the 30th of May 2011;
3. Innovative projects and new horizons of creative mediation
 Rome, the 6th of June 2011;
4. Social services and family mediation. The experiences of
Lazio - Rome, on the 13th of June 2011;
5. The relationship between the judge and the mediator 
Rome, the 20th of June 2011;
6. What is family mediation and the mediator?- Rome, the
th
27 of June 2011.
In 2012, a research group was created to study the regulations
on mediation in Italy.
Other conferences have been held on the following topics:
 Penal mediation: the victims rights and guarantee of the
accused - Rome, court conference hall for minors, 1st of March
2013;
 Building a bridge between school and family. School
mediation: resource of the future? Colloquium organized with the
Association of Italian lawyers specialized in the law of marriage;
Campobasso, the 10th of May 2013;
 Violence against women - Rome, court conference hall for
minors, the 17th of May 2013;
 Family mediation in Italy, Europe, Argentina. Confrontation
in law and practice - Pordenone, Courtroom in Nicola, the 20th of
September 2013;
 Parenting and gender identity, with the intervention of
neuro-psychiatrists, most experts on the subject in Rome at the
convention hall court for minors, the 29th of January 2014;
 Mediation for families in crisis. Management and conflict
resolution for the protection of the couple and the children; theatre
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hall IC A. De Curtis via Antonio Meucci, 3, Casavatore (NA),
Saturday the 1st of February 2014.
 Penal mediation for minors organized by the Italian section
of GEMME in collaboration with the Bar Association in Rome
and the National Institute of Family Education - juvenile court of
Rome, conference room, the 5th of March 2014.
The Italian section was involved in 2013 in a call for the
European Union on intercultural mediation, Title of the project:
JUST / 2013 / JCIV / AG / 4628 Judicial Intercultural
Communication in Family Mediation seeing as coordinator: the
Court of Appeal in Craiova (Romania) and the Co-Beneficiaries:
the Court of Appeal in Cluj (RO), the Court of Appeal in Timisoara
(RO), the County Court of Rijeka (HR), Differenza Donna (IT).
The same year, the Italian section has acquired a legal
personality, being constituted as an association.
In 2014, the Italian section also endorsed a protocol with the
University of Rome 3 for the development of the culture of
mediation.
Currently the Italian section consists of over 100 members and
it is structured into 5 groups:
1) Family Mediation;
2) Penal mediation;
3) Civil and commercial mediation;
4) School mediation;
5) Intercultural mediation;
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CIVIL AND COMMERCIAL MEDIATION
IN ITALY
THE IMPLEMENTATION OF THE 2008/52/EU
DIRECTIVE
Marcello Marinari,
Mediator and Trainer,
ADR Center, Rome, Italy
Introduction
The years 2008-2013 marked some of the most important, even
if contradictory, steps in the path of mediation in Italy.
Over those five years (2008-2013) mediation and legislation
on mediation were a trouble spot of the Italian judicial reforms, the
introduction of a mandatory pre-action attempt of mediation (for a
number of types of disputes) becoming a case to do or die, and the
debate on mediation becoming increasingly shrill.
Eventually, when the case was brought before the Italian
Constitutional Court by a number of lawyers associations, the Court
found that provisions on mandatory mediations attempt exceeded
the contents of the Parliament Act (no. 69/2009) delegating the
government to issue a Legislative Decree (no. 28/2010) on
mediation.
As a consequence, mediation practice, even the voluntary one,
almost vanished, and a new period of uncertainty started, a tiring
crossing of the desert, until a new legislation, not less controversial,
came into force, in September 2013.
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In fact, the use of an alternative to the adjudication of disputes,
although largely forgotten, has been a traditional mechanism, in
Italy, since a long time.
At the end of nineteenth century, the vast majority of disputes
reached judicial settlement before the Judge-Conciliator (Giudice
Conciliatore), the lowest first tier Court.
There is no doubt that the monetary value of those cases was
extremely low, due to the poverty of Italian people, in a society
which was deeply different from the present one, but where there
was, as now, a widespread claim culture, as figures effectively show.
That kind of Judicial settlement (conciliazione giudiziale), was
extremely different from the modern concept of mediation, even
though it may properly be included, using a concept largely applied
in the Anglo-Saxon common law judicial systems, among the case
management mechanisms.
First of all the judge-conciliator (apparently a kind of oxymoron,
by a modern point of view) combined the power to settle the case
with the power to decide on the merits of it, in case of failure of the
settlement attempt.
As a consequence, no confidentiality could, and still can, even
in the present kind of judicial settlement, be granted to the parties,
contrary to one of the most significant feature of mediation.
Secondly, judicial settlement mainly focuses on the legal
grounds of the case, and generally tends to be seen by the lawyers
as an agreement implying a mutual and partial waiving by both
parties to the remedy that is sought by the claimant as well as a
waive to the defence by the defendant, approaching the legal concept
of compromise.
Plus, before the Giudice Conciliatore, the Court frequently used
to be excessively authoritarian and patronizing, more than
authoritative, with the aim of reaching an agreement.
Judicial settlement attempt is still available for parties before
Italian Courts, but it is no longer mandatory, even if the Court,
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according to the most recent reform, has been given an additional,
and controversial power, i.e. the power to draft a written assessment
(proposta conciliativa-proposal of agreement), that Parties may
accept or not, but not without consequences in terms of Costs of
litigation, at the end of the subsequent proceedings.
This new case management power may also be seen, in a broader
landscape, as an additional emergence, and a clear evidence, of the
changes already occurred, and that are going to happen in the years
to come.
The way in which a number of Italian Judges have been using
that power may be seen as the starting point of a new tendency to
combining the adjudication of disputes with alternative mechanisms,
and to integrating those two way to resolve disputes, turning the
present concept and mechanisms of Alternative Dispute Resolution
into the new notion of an Integrated Dispute Resolution.
GEMME, from the very beginning of its existence, both in
Europe and in Italy, had the ambition to play a leading role in the
European mediation movement, and in coordinating and joining up
all the initiatives carried out in the field of mediation, and the study
and the dissemination of those new experiences may be the best
way to perform such an important and decisive role.
In Italy, since a long time, in addition to the above mentioned
judicial settlement, we had (and we still have, in certain
subject-matters) a number of procedural rules requiring a settlement
attempt (the Italian law defines them as mandatory attempt of
conciliation - tentativo obbligatorio di conciliazione) prior to filing
the case, as a compulsory preliminary condition to start proceedings.
A part from the Telecommunication services disputes, more
recently included in the list, those rules applied (but no longer apply
to the employment claims) to employment proceedings, according
to Article 410 of the Civil Procedure Code, and to all disputes listed
in the article 409 of Civil Procedure Code that are subject to the
rules set out for employment proceedings (i.e. agency disputes) and
to the agrarian disputes.
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Special provisions apply to Family proceedings: Judicial
separation, Divorce.
In the first hearing the judge shall hear husband and wife,
separately and jointly, and then shall attempt to reach conciliation
before continuing the proceedings.
Also, the Justice of the Peace Court (the lowest first tier Court,
dealing with small claims), according to Article 320 of the Civil
Procedure Code, in addition to the ordinary powers, may grant the
Parties, regardless its jurisdiction, a pre-action attempt to reach a
settlement of the dispute.
From special legislation to the general legislation on
mediation
Mediation, i.e. the one based on the modern concept of
mediation, has been initially introduced and used, on a voluntary
basis, in Italian System by the legislation concerning the Chambers
of Commerce, since 1993, with the purpose of resolving disputes in
the field of business-clients disputes, and then applied in a number
of special subject-matters.
Ten years later, in 2003, Legislative Decree n 5 introduced
special provisions on corporate disputes, and on certain financial
matters.
During the 90s mediation has been scarcely and poorly known
in Italy, even among lawyers and judges, a part from a limited
number of experts and professionals, practising mediation for the
above mentioned Chambers of Commerce panels, with particular
reference to a number of them, the most active ones, and for a few
workplace providers.
Nonetheless, Superior Council of Judiciary, in 1998, organised
the first training course for judges, that included not only the civil
and commercial mediation, but also the criminal mediation
(restorative justice), as far as it had been practised in Italy, in
particular by the Juvenile Courts, by the Supervising Court for the
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implementation of sentences and by a number of community
institutions.
This tendency did not change, in substance, during the first part
of the initial decade of 2000, even if the number of initiatives and
conferences, as well as of the training courses, gradually increased,
and the first Court referral-to-mediation scheme took place in Milano
(progettoconciliamo) in 2005.
By the same time, in March 2006, at the Corte di Cassazione
(Court of Cassation) building in Rome, GEMME held its general
assembly, organised by the Italian section, which had recently started
its activities.
Yet, according to the figures (in particular those by the Union
of the Commercial Chambers, collecting the Chambers of
Commerce data) the number of applications for mediation in Italy,
at the eve of the implementation of the EU directive, not exceeded
15,000 per year, a part those performed, on a mandatory basis, as a
pre-action requirement for consumer claims in the field of
telecommunication services disputes.
The implementation of the European Union Directive
Italy implemented the EU directive on mediation in 2010, when
the Italian Government, as above said, issued the Legislative Decree
no. 5, implementing the article 69 of the 2009 civil justice reform
Act, the overriding objective being, from a political point of view,
to face the increasingly heavy backlog of civil Courts, and the
excessive length of civil proceedings (violating the ECHR article 6
provision and the article 111 of the Italian Constitution, both
contemplating the right to a fair trial within a reasonable time).
The new legislation came into force in March 2010, except for
provisions on mandatory pre-action attempt of mediation, which
went into effect just one year later, on March 2011. Two subsequent
Decrees of the Ministry of Justice (no 180/2010 e n 145/2011)
addressed, in a more detailed way, several aspects of the primary
legislations provisions.
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The Pillars of the new general legislation were the mandatory
mediation attempt scheme for certain types of disputes, and what
can be defined as an accredited mediation providers system.
Only mediation agreements reached through a structured
procedure, with the assistance of an accredited mediator appointed
by an accredited mediation provider (after attending a training course
of an accredited training provider) could be granted the Court
Homologation (i.e. the Court approval) and become enforceable.
Parties may opt for non accredited mediation, performed by
either single mediators or mediation organisations, as well as for
private negotiations, but without enjoying tax benefits and
enforceability of the agreement.
In particular, referring to the basic definitions, Mediation is the
service offered by one or more entities, other than a judge or an
arbitrator, under conditions of impartiality and having the aim of
settling a dispute that has already arisen or may arise between parties
through methods that promote an autonomous settlement, either by
facilitating parties(as in the EU Directive definition) or (as an
additional possibility) by making a proposal to them (article 1 of
the Legislative Decree 28/2010).
The word Conciliation, according to the same article,
describes the positive outcome of the whole mediation procedure,
the settlement of the disputes in itself.
The whole process is sometimes defined, mainly by the
opponents, as mediaconciliazione (media conciliation) .
The new legislation applies to all disputes arising in civil and
commercial issues, in particular those concerning so called
disposable rights, i.e. the rights that a person can legally waive.
According to the 2010 legislation, Mediation proceedings starts
by lodging a request of mediation attempt at an accredited provider,
which has to appoint a mediator, and shall arrange a joint session
within 15 days of the request, to be completed within a 4 month
term (those being the original terms, recently changed after the new
legislation into 30 days and 3 months).
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Failing to appear at the session without a justification may be
taken into account by the Court as additional evidence, and the failing
Party may be ordered to pay twice the filing fees in the subsequent
Court proceedings.
When the parties fail to settle their dispute, mediator can
discretionary make a formal agreement proposal (la proposta del
mediatore) to the parties, and must do it, if requested by all the
parties.
The proposals reject may have consequences on the recovery
of costs of the trial for the winning party, in terms of Costs shifting;
both proposal and Parties answers will be disclosed to the Court,
no without prejudice rule applying.
Mediation attempt, according to the 2010 legislation, was
mandatory, as a pre-condition for entering a lawsuit, in a number of
subject-matters, i.e. neighbour disputes (condominium),
landlord-tenants disputes, divisions of goods; loans, leasing of
companies, motor and boat accidents restoration; medical
negligence, libel, insurance, bank and financing contracts).
Actually, what was really mandatory was just the application
to mediation by one of the Parties, being optional for the other Party
to appear before the Court, although that choice could not be
completely without risks, as already said.
Additionally, during the course of court proceedings, judge,
when all parties agree, may refer the case to an accredited mediation
provider, after evaluating the appropriateness of that referral, having
regard to the nature and the stage of the case, without identifying
the name of provider.
A Mediation clause can also be included in a contract clause,
and that clause shall be enforceable before the judge.
When mediation attempt is mandatory, both by law and by
contract clause, the Court, upon a Partys motion or on the Judges
own motion, shall order a stay in the course of proceedings,
scheduling another hearing after the mediation, and fixing a deadline
for filing a mediation request.
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In the original legislation scheme, when Parties reached an
agreement, either through mediation process or after the mediators
proposal, they had to submit the agreement minutes (verbale di
accordo) to the Court, for its homologation, provided that the
agreement was not (and that rule did not change even after the
reform) against Public Policy or Mandatory Rules, a general
requirement in contract law.
In accordance with the above mentioned choice of the Italian
Legislators for an accredited system, each Mediation Provider
(Organismo di Mediazione), that may be established by any public
or private entity, must be registered in the National Register,
according to article 16 of Decree n 28/2010., filing their own code
of regulation and ethics, that may significantly integrate the Decrees
provisions.
Professionalism and efficiency are the two main requirements
for mediation organizations to be included in the National Register.
Separate sections of the Register are established for specialised
mediation bodies. The National Register of Mediation Providers is
broken down into separate lists for public bodies and for private
entities. Local Bar Associations, Chambers of Commerce and
Professional Organizations have been given a fast track for
registration.
Mediators, at least those wishing to practice the accredited
mediation, have to be included in the mediators list of an accredited
provider, after attending a minimum 50 hours training course.
Additional training is required every two years, participating in at
least 18 hours course, and shadowing in at least 20 mediations.
A separate National Register is established for Professional
Organizations accredited by the Ministry of Justice for training of
mediators (organismi di formazione).
All Mediation Rules adopted by mediation organizations shall
guarantee the confidentiality of the mediation procedure and the
impartiality and competency (appropriateness, according to article
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8 of Decree) of mediators appointed by the organization to carry
out a fast procedure, and each organization code may involve Parties
in selecting and proposing the name of one of the organizations
mediators, when all Parties agree. Codes rules must apply the basic
principles of informality, promptness and confidentiality. They must
also provide for the place of the mediation (which can only be
modified by agreement of the parties), any possible conflict of
interest on the part of the mediator and the declaration of impartiality
duly signed by the mediator. The registration of mediation
organizations has a significant effect on their activity. Once
registered, neither these entities nor the mediators can refuse to
provide mediation services in the absence of a valid justification to
do so.
Lawyers have the duty to inform clients about the option, or the
necessity (when mandatory) of mediation and specify all tax benefits
of the procedure. The information must be provided in writing,
signed by the client, and can be attached to the Claim form. Should
the information will not be attached, the Court will inform the party
about mediation option or necessity.
Mediator and all those involved in the mediation procedure have
the duty to keep all information received during the mediation
process confidential (except for the failure of appearing at the
mediation session, and for the mediator proposal, as above said)
and cannot be required to testify in Court. The same principles apply
to information exchanged during private sessions (caucuses), where
the mediator cannot offer the information to the other party without
prior consent.
Contrary to legal proceedings, all mediation acts, documents
and agreements enjoy a complete tax exemption, and the agreement
itself must be registered only when exceeding 51.648 Euros.
Parties paying mediators compensation will enjoy credit up of
500 Euros.
Fees for both voluntary and mandatory mediation are provided
by law on a standard basis, with reference to the monetary amount
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of each dispute, whilst a 40 Euros fee must be paid by each Party as
a starting fee. The Decree establishes 10 fee brackets, the lowest
one with a fee of  40 for disputes involving amounts of  1,000,
the highest one with a fee of  10,000 for disputes involving amounts
over  5,000,000. The fees are fixed no matter how long the
mediation lasts or how many mediators are involved.
Private entities can freely determine the fees for their mediation
services, except for mandatory mediation, where only standard fees
must be applied.
The amounts are subject to changes, reducing or increasing the
standard fees in relation to various circumstances, i.e. mandatory
nature of mediation (from one to half reduction, in relation to the
monetary value, and reduction to 40 Euros fee or 50 Euros
fee-depending on the value-when mediation fails), success of
mediation, issuing of the mediator proposal (25% increasing)
complexity of the case (20% increasing).
Official Statistics issued by Ministry of Justice show that,
between March 2011, when mandatory mediation attempt started
to operate, and October 2012, when Constitutional Court issued its
judgment, 220.000 mediation procedures were filed, and
approximately 35% of them took place, after the requested Party
accepted to appear, with about 50% success rate.
Additionally, not all lawyers and lawyers organizations, nor
social and economic bodies, have been opposing mediation. Many
lawyers, in fact the vast majority of mediators, as well as local and
national associations, supported mediation and mediation
organizations.
It is important to note that, even among those promoting and
practising mediation, and mandatory attempt of mediation, the
deepest criticism about the new mediation system has been focusing
on the quality and the reliability of mediation organizations, calling
for a better selection of mediation providers and of mediators, in
relation to the excessive number of those organizations, and of
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mediators, approximately 40,000 at the end of the mandatory
mediation phase.
As above said, the Italian Lawyers Unified Organization (OUA)
has been leading the opposition against the mandatory mediation
attempt, calling for three national strikes, and challenging mediation
legislation before a number of Courts, together with a number of
individual claimants.
The Tribunale Amministrativo Regionale del Lazio (TAR),
Administrative Regional Court, and other Courts referred the case
to the Italian Constitutional Court for a constitutional review (in
Italian system only the Court can refer the case to the Constitutional
Court), finding that Claims were not manifestly groundless, on
three grounds:
Firstly, Decree 28/2010 exceeded the scope of primary
legislation, introducing a mandatory attempt of mediation that was
not contemplated in the n 69/2009 Act; secondly Decree violated
Italian Constitution introducing a too expensive mediation, creating
a substantive obstacle to access to justice; thirdly, that violated the
Constitution not assuring the quality of mediators.
The Constitutional Court, in 2012, October 23, eventually found
that the article 5 of the decree (introducing mandatory mediation
attempt) and a number of connected articles, exceeded the power of
delegation, and violated the article 77 of the Italian Constitution.
As a consequence, the Court, on the other side, did not even examine
the constitutional validity of the provisions introducing the
mandatory attempt of mediation, nor that the mediation act violated
the European Directive, simply noting that the Directive only
included an option, but not a duty, for national legislations, to
introduce mandatory mediation attempt.
Yet, professionals and general publics reactions showed that
the Constitutional Court ruling was perceived just as the Court had
completely quashed the mediation legislation. So, the encouraging
tendency to an increasing practice of mediation dramatically, and
suddenly, declined, turning into a flat stagnation.
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Figures show that, during 2013, before the new mediation
reform, the total number of mediation attempts in Italy was about
1,000, i.e. largely less than before the introduction of the mandatory
mediation attempts scheme.
It took a number of months, for mediation supporters, to recover
consciousness, after the shock, but in 2013 they restarted
campaigning again for new mediation legislation, treasuring the
experience of the one and half year of mediation, and of mandatory
mediation.
Additionally, a new issue emerged, related to the objective of
the European Directive, i.e. not only the one to facilitate access to
ADR and to promote the amicable settlement of disputes, but also,
and not less importantly, to do it by ensuring a balanced relationship
between mediation and judicial proceedings, which will necessarily
include for each member State not only the duty to care about criteria
to selecting cases for mediation referral, but also the duty to reach a
minimum mediation rate.
In Italy, according the only two national surveys released over
the last 15 years, almost 50% of lawsuits are disposed without
reaching the final adjudication by judgment, regardless the impact
of mediation, and the introduction of an effective ADR mechanism
may result in a significant reduction of the length of time that is
needed to settle the case.
In 2013, the new Italian Government proposed a new legislation,
included in the Law Decree 69, on June 2013, which addressed
several matters and issues in the economic and social field, and that
legislation, after being approved by Parliament on August, came
into force on September 20.
The main changes concern firstly pre-action conduct, replacing
the previous mandatory mediation attempt scheme, secondly the
mandatory legal representation of the Parties and the role of lawyers,
that was one of the most significant requests of lawyers associations,
and thirdly a proper mediation order that may be issued by the Court,
on its own motion.
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The new legislation introduced a new mandatory scheme,
providing, for a number of subject-matters (almost the same already
provided by the previous legislation, except for the motor and boat
accidents) a mandatory mediation information session (il primo
incontro-the first meeting).
As provided by the previous legislation, before filing the claim
involving the concerned subject-matters, claimant has to submit a
request for mediation at an accredited mediation provider, that will
be served to the other Party, after the scheduling of the first session
date, within a 30 days term.
As for the previous mandatory attempt of mediation, the served
Party has in fact no duty to appearing before the mediator, with the
same consequences in terms of Court fees and Costs.
At the first meeting, according to the article 8 of Decree,
mediator must clarify the goal and the procedure of mediation, and
then ask the Parties to express their views about their acceptance of
mediation procedure, that will immediately start.
Where Parties do not agree, they will have to pay only a 40
Euros fee.
The total length of the mediation procedure shall not exceed a
3 months term.
The same mechanism applies where Parties fail in submitting
the request, if mandatory, prior to filing the case. The Court, as
provided by previous procedural rules, shall order a stay in the course
of proceedings, for the time that is needed for the mediation
procedure.
When the Parties reach an agreement, and they are represented
by a lawyer, as they have when procedure is mandatory, no
homologation by the Court shall be needed, for the agreements
enforceability, where signed by lawyers, who will take over the
responsibility to examine that the agreement does not violate Public
Policy and Mandatory Rules.
The same rules apply to the voluntary mediation procedures.
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The new mandatory mediation soft mechanism addresses to
some of the most crucial and controversial issues of the original
legislation, just to avoiding any suspect of infringing article 24 of
Italian Constitution, and of introducing a substantive obstacle to
accessing judicial system.
As already mentioned, another significant change (in my view
the most important one) concerns the Court case management power
to refer the case to mediation, without Parties consent, even where
no mandatory mediation request is needed.
Differently from the mandatory pre-action mechanism, the Court
mediation order is not based on automatism, but on case by case
selection, and may prove more effective, in the long term, because
of its authoritativeness and flexibility.
Additionally, The Court order may combine with the new
judicial settlement procedure introduced by the article 185-bis of
civil procedure code, included in the same Decree.
As already mentioned, a number of judges have been trying to
integrate the proposal of agreement with the mediation order, should
the proposal fail to be accepted by the Parties. I think that the proposal
in itself, as well as the reasoning of the Court orders referring the
case to mediation, may be a very effective agreement framework,
encouraging the Parties to settle the case.
Also, in the years to come, in the same case, judicial settlement
and referral to mediation on a number of issues may combine with
a judgment on the other issues.
In other words, an integrated dispute resolution system, as above
defined.
Conclusions
The destiny of the Italian mediation is uncertain, at the moment,
and nobody knows whether the Sleepy Beauty will awake or turn
into the Girlfriend in a coma.
As in the Conrad novel, duelist will never give up, and their
fury will grow, the only real losers being the Italian citizens.
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The new mandatory mechanism may probably be perfectly
consistent with Italian Constitution, but that conclusion will not be
a way to make mediation, or other ADR mechanisms, really
successful, I mean to make mediation an ordinary way to resolve
disputes, the only, or at least the best way being that mediation will
be fully endorsed by the bar, at least by the majority of it, and not
only to be reluctantly accepted.
I do believe that the most recent developments in the Courts
attitude may show that only integration between judicial proceedings
and mediation, and not only mediation, but also arbitration and other
ADR mechanisms, can let us to pass over that endless fight, and to
create a successful tool for resolving disputes.
Sometimes judicial adjudication will be needed, sometimes
ADR, but sometimes there can also be a mixed solution.
Italian Mediators and mediation movement have not to react to
the criticism, even that in bad faith, with aggressiveness, but doubling
the efforts to convincing those still skeptical with the quality and
the positive outcomes of their work.
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AN OVERVIEW OF PENAL MEDIATION AND
FAMILY MEDIATION IN ITALY
Sergio De Nicola,
Deputy Public Prosecutor at the Appeals Court in Sassari
Andrea Sodi,
Deputy Public Prosecutor at the Juvenile Court in Firenze
Giovanna Di Bartolo,
Court of Appeal of Firenze,
Family and Criminal Mediator,
Cognitive behavioral psychotherapist
In Italy we have organized international conferences where the
different realities of various European countries on the application
of mediation in all its areas were compared (as well as civil and
commercial mediation, penal and family mediation) with the
continuous comparison of knowledge of experts European members
of GEMME (Germany, Belgium, Czech Republic, France, Spain):
- The cross-border family mediation in Italy and Europe,
Firenze, 2010.
- From penal mediation to family mediation: what
professionalism to which justice?, Catania, 2011.
- A view of mediation in the future. Commercial mediation,
family mediation and criminal mediation in action, Taormina, 2013.
The knowledge of good practices, through which mediation
operates, and the actions by which achieves the objectives, then
effectively solves the conflicts.
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Juvenile criminal mediation and family mediation
The criminal Italian mediation was first developed in the juvenile
justice system.
In Italy criminal mediation centre has operated in a constant
collaboration among the offices juvenile justice (courts, prosecution),
the centre of juvenile justice (the social services of the Ministry of
Justice) and local governments (Province and Municipalities).
It was fundamental the involvement and the pleasure of the
judges and the social assistants, to start and to maintain the activity
of criminal mediation centers.
This was made possible by the memorandum of intent with
local institutions.
Its important to note that this has given the meaning of a social
value of mediation, which has developed in the area of the local
institution, to preserve the land itself by the increase in delinquent
and deviant behaviour.
The offices did mediation for offenses such as: robbery with
harbour of illegal weapon, personal injury, fight, extortion, obscene
acts in public, grand larceny, personal injury and decorum.
Sometimes was made the choice to deal with those cases solved
mainly with the throw of the complaint by the injured party and
those in which the prosecutor was uncertain about the tenuous nature
of the offense (such as the art. 27 which provides for closing the
file).
The Prosecutors office had a great influence on the possibility
to intervene with mediation.
In fact, it has anticipated the victim and the offender with a
letter, the intervention of mediation by the criminal mediation office.
Generally, any request for mediation offices have been made
by the public Prosecutor for children and also by the social services
of the Ministry of Justice.
The definition of mediation can be described as the procedure
that create or re-create of a bond, prevent and manage the conflict;
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The definition of a successful mediation is described by terms
such as: agreement, repair, overcoming the conflict, reconciliation.
The technique used was that of the co-mediation where the
number of mediators involved in a mediation is a function of the
number of people involved (for example one or more victims, one
or more offenders).
Through complex strategies of policy community it have been
so created and funded local offices of juvenile criminal mediation
in Italy who make the will of the judicial and social policies.
The perspective is to extend the offer of mediation also to
Justices of Peace, again for those offenses which can be prosecuted
upon the filing of a complaint by the victim.
When we shared practices of family mediation it has been
developed particularly the practices of cross - border family
mediation.
Even in Italy, as elsewhere in Europe, divorces and binational
weddings also are increased.
This has further developed the problem of custody of children
with the parents who have residences in two different States.
After this custody of children often, unfortunately, there have
been cases of international child abduction.
Comparing this problem with other European countries, there
is a clear need to prevent these behaviours that are very bad for
children, and we reached at the conclusion that the better way to
solve these dramatic cases with success is to use family mediation.
In fact it is important that parents can agree on custody
arrangements before any judgment of the courts, but, above all,
having also listened to the needs of children of their own voice as
well as the voice of their parents.
The cross-border family mediation is the place where this
listening can be achieved.
The model shared in cross-border family mediation by several
European countries is indeed to predict that the presence of two
mediators who know the two different languages and different
cultures of the parents.
249

MEDIATION IN ITALY FROM A PROVIDER
PERSPECTIVE
Giovanni Nicola Giudice,
Head officer, Mediation Service  Milan Chamber of
Arbitration
Roberta Regazzoni,
Officer, Mediation Service  Milan Chamber of Arbitration
Chambers of commerce has pioneered in Italy the field of
business mediation thanks to Law n. 580/1993 which lays down an
obligation for Chambers to offer mediation services to the business
community. The first Sportello di conciliazione (conciliation desk)
designed to assist in resolving business-to-consumers disputes was
established in Milan in 1996 and could therefore witness  and
actually promoted - the unfold of mediation in the country so far.
Before then mediation was timidly employed in family disputes
(namely divorce) then in social and juvenile criminal environments.
The increasing success of alternative dispute resolution methods
in the U.S. and United Kingdom contributes to the creation of a
movement in favour of mediation techniques for the management
of commercial disputes.
Thanks to sector-specific regulations (among others, Law n.
192/1998 on subcontracting in manufacturing industry and
Legislative Decree n. 5/2005 on corporate matters), mediation
strengthened further at the Chambers level and in parallel, a few
private mediation providers emerged. Mediation became
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progressively more popular, especially in business to business
disputes.
In spite of the cultural movement in favour of extrajudicial
schemes, promoted and backed by the Chambers system, business
mediation is still considered in 2010 as a niche dispute resolution
tool in Italy. An average of 20.000 requests for mediation are lodged
per annum only. A number which is not per se low, especially if
compared to other performances at European level but it is just a
small fraction of the disputes potentially fit for mediation. In
addition, only 40% of the total number of requests, results in a
mediation meeting and the success rate is around 66%. The majority
of these cases concern low value, business-to-consumer disputes.
Before 2010, business mediation is therefore limited in number and
offered by a few specialised centres (mostly Chambers of commerce)
which can count on a small group of passionate practitioners152 .
In this context, the European directive 2008/52/EC had a
significant impact which is further magnified by the adoption of the
Italian governmental Legislative Decree n. 28/2010 implemented
by the Ministerial Decrees 180/2011 and 145/2012.
The Italian legislator objective was to reduce the Civil Courts
back-log, a veritable pain in the neck of the Italian judiciary system.
The legal framework established in 2010 foresees that any civil
or commercial dispute can be referred to mediation on a voluntary
bases as long as the parties can dispose of the rights involved
(alienable rights); the referral of a dispute to mediation is mandatory
in certain cases153, with procedural penalties imposed upon a party
that fails to activate mediation or fails to attend the mediation if
152

No official data are available neither on mediators number nor for ad
hoc mediations, we dont have any estimates of the phenomenon.
153 Inheritance and family business agreements, bank/financial/insurance
contracts, commodatum, lease of going concerns, claim for damages: a) medical
malpractice; b) defamation through the press or other media; c) road traffic
accidents, right in rem, termination of co-ownership, renting, condominium.
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invited to do so154; the mediator can make a settlement proposal,
with judicial effects if the proposal is refused by one or all the parties;
very low mediation fees are fixed by law; the Court can invite parties
to try mediation; mediation services can be provided exclusively
by centres (Organismi di mediazione) registered at the Ministry
of Justice; the mediator has to receive a basic training of not less
than 50 hours and a minimum of 18 hours two-year advanced
training, together with the participation in a minimum of 20
mediation meetings as observer. Likewise the provider, the mediator
has to be listed at the Ministry of Justice once he/she owns all the
requirement established by the law; the agreement reached at
mediation can become enforceable after a mere formal control by
the Court; the parties who reached an agreement are entitled to get
a benefit in term of tax reliefs.
The legislators top-down approach and the new mediation law
provoked a fierce opposing movement from the lawyers.
Demonstrations and strikes were called all over Italy.
In spite of the tense climate, the mandatory pre-judicial step in
mediation works like a trigger and numbers dramatically increase.
Over 200.000 mediation proceedings were filed in one year and a
half155 and contributes to the creation of a mediation training market.
A significant number of private players and professional associations
(around 1.000 at the end of 2012) started offering mediation services
and training on top of the traditional mediation services offered by
the Chambers of Commerce.
At a national level the law is challenged the rule of law before
the Constitutional Court focusing on few points about the so called
mandatory mediation attempt. The opponents to the decree argue
that the law is denying access to justice and that it was adopted in
154 The party invited to mediation can refuse to attend in presence of justifiable

reasons. In absence of justifiable reasons the Court may take into consideration to
fine the party who did not attend.
155 See the Milan Mediation Services figures.
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absence of mandate from the Parliament on the mandatory nature
of the mediation. By the end of October 2012, the Constitutional
Court states that the mediation law is indeed lacking the express
mandate from the Parliament.
The mediation law remains in force but is deprived  as a result
of this formal defect - of the obligation to try mediation before going
to Court in a certain number of matters.
Over the first six months of 2013, mediation cases at national
level dramatically drop by 80% compared to the same period in
2012. Mediation providers and thousands of trained mediators lose
their new job. Without the obligation provided by the law, Italians
seem not very much attracted by mediation, likewise the rest of
Europeans156.
The turbulent life of the mediation law has not stopped with the
declaration of unconstitutionality.
In June 2013, the Italian Government, with a blitz, introduced
by decree (law 69/2013 so called Decreto del Fare  Getting it
Done Decree) a couple of changes to the mediation law:
- mediation as a precondition before filing a legal action is
reintroduced157 and takes the form of an intake meeting;
- a territorial competence criteria has been established: the
mediation proceedings must be filed with one of the mediation
providers based in the territory where the Court potentially
competent for the disputed matter has its seat;
156

The experience on the part of the Mediation Centre - Milan Chamber of
Arbitration  and the national statistics report for the first 3 months of 2013 issued
by the Ministry of Justice, shows that the requests for mediation dropped for sure,
but in proportion, the number of mediation meetings and settlements reached at
mediation increased in fact. The average economic value of disputes (Euro 260.000)
attest that mediation is especially strong in medium-high value disputes. The quality
of the service provided by the institution makes the difference, especially for
voluntary mediation.
157It is reintroduced for all previous matters except for claims for damages
generated by vehicles.
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- the first mediation meeting (so called intake meeting) is free
of charge for the parties if no agreement is reached;
- where mediation is mandatory, parties must be assisted by
their lawyers;
- the settlement reached is immediately enforceable (with no
prior control of the Court) if signed by the mediator, the parties and
their lawyers;
- Court can order the parties to refer their dispute to mediation,
non-mandatory matters included;
- lawyers are per se mediators, after a short ad hoc training
program.
Amongst these new features, the provision about a first
mediation meeting is very interesting. Parties meeting with the
mediator, are informed about the conduct of the mediation and make
a first assessment on the mediability of their dispute. This fulfils
the condition of a first mediation step before lodging a complaint in
Court. Parties that decide to proceed with mediation will pay the
mediations fees158. The others may wish to lodge a claim before
the Court. This change in the law get rid of those cases where parties
showed up to avoid sanctions, paid the whole costs and were
declaring that they did not want to mediate. The fact that the first
meeting is free of charge (when a settlement is not reached), seems
therefore to overcome the main objection voiced against the first
version of the mediation law, that is to impose an extra-cost onto
the parties.
Moreover, from early unofficial figures of the Milan Mediation
Centre, we see an increase in mediation agreements: those who,
after the first meeting with the mediator, decide to continue with an
actual mediation, are more motivated and reach an agreement more
frequently than before. Another significant development is the
158 which depend on the economic value of the dispute, and on the type of
dispute (for mandatory cases a lower fee is foreseen)
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possibility of an immediate enforcement of the mediation agreement:
an appealing feature for parties having an interest in quickly reaching
a settlement and with a reasonable confidence on the possibility to
enforce the agreement reached.
Over the last months we saw a new increase of mediation cases.
Early non-official figures show a revival of the year 2012s
outcomes. It is not easy to draw final conclusions from the new
Italian mediation framework at this point. Compulsory referral to
mediation substantially boosts numbers of mediation159 however,
it should be taken into consideration that only 31% of requests
for mediation results in mediation meetings and of those, a half
reaches an agreement. On the basis of the figures for 2012 (the old
version of the mediation law), this means that 22.000 disputes were
settled via mediation and some of them were high value, very
complex cases.
It is also not completely correct to refer to a mandatory
mediation system since the real obligation is for one party to file a
request for mediation and for the party invited to the mediation to
put forward good reasons for not doing it. There is no obligation
to proceed with a mediation process.
Our point of view is that a mandatory introduction meeting is a
fair compromise between mandatory mediation which entails costs
and mediation on mere voluntary bases which totally and
unreasonably depends on the parties and their lawyers decision
and interests.
Leaving aside the usefulness of a mandatory step, mediation
needs a culturally rich environment to be successfully and effectively
used. This can be said for Italy as well as for any other country.
159 I would like to make reference to the Italian smoking ban in public places.

At that time (2003) the provision was for a long time debated, on the bases that it
would have been ignored by the majority. On the contrary, the provision proved
to be very effective and Italy became a benchmark for other European countries.
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Many professionals have been trained in mediation (mostly
lawyers or with a legal background), but there are still too many
lawyers in Italy who are not familiar with mediation and who lack
the basic negotiation skills. From the Courts point of view, there is
a timid approach to mediation, mostly due to lack of knowledge
and poor familiarity with alternative dispute resolution schemes.
Another critical point is the quality of mediation services: the
increase in number of providers, some with no previous experience
or background, some others proving to be unreliable, created a lack
of trust among the users, lawyers namely, and recurrent players as
banks and insurance companies. The majority of providers are
probably working properly, but few examples of inefficiency are
enough for creating a bad image. And this is particularly relevant
since mediation is largely unknown among the public.
The awareness, knowledge and quality of mediation can be
enhanced without legislative intervention but legislation proves some
efficiency. Curiously, mandatory mediation did increase the number
of cases but had very limited effect on knowledge and awareness. It
is rather the opposite: once the obligation ceases, it appeared that
mediation was perceived as elitist.
It is crucial to change the Italian cultural approach to conflict.
Mediation can become a popular tool only when people are aware
of its existence and benefits. Lawyers and Judges play a key role in
rising the awareness around mediation but the users too should
perceive it as an opportunity. The best way is to multiply initiatives
aiming to raise the awareness on mediation at all levels: in schools
and working places effecting any profession and age. These
initiatives should not concern the commercial mediation only, but
also other kinds of mediation and conflict management in general
as it crosses all citizens interest, from a professional as well as
personal point of view.
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LATVIA
MEDIATION IN LATVIA AND INFLUENCE OF
GEMME ON IT
Zane Pçtersone,
Judge at The Chamber of Civil Cases of the Supreme Court
of Latvia,
GEMME representative of Latvia
The 8th of February 2014
In Latvia the development of mediation started by activities of
non-governmental organizations in 2003, and the first results were
in criminal cases: the first officially recorded mediation was in a
criminal case, done by the Victims Help Centre on the 30th of
November 2004. Since then mediation in criminal cases has
developed rapidly and very successfully, and it has already been
functioning effectively for several years.
A coefficient for that was the new and modern Criminal
Procedure Law that was adopted on the 21st of April 2005 and entered
into force on the 1st of October 2005. The new law contains several
articles facilitating a peaceful dispute resolution between the victim
and the offender. Mediation has not been mentioned by the name,
the word settlement being used instead of it. However, mediation
has become the main method used for reaching a settlement. The
other method used alongside mediation reaching settlements between
victims and probation clients is conferencing.
Mediation in criminal cases has been carried out by two
authorities: the Victims Support Centre and the State Probation
Service, the latter becoming the leading one during the recent years.
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The State Probation Service is a State administrative institution under
the supervision of the Ministry of Justice, which puts into effect
State policy in the supervision of probation clients and the correction
of their social behaviour, as well as performs other functions
specified in the law. The State Probation Services work regarding
mediation is regulated by 2003 State Probation Service Law, 2007
Regulation on the Procedure how the State Probation Service
organizes and leads a Settlement with a Help of a Mediator, 2007
Regulation on the Certification of the Mediators of the State
Probation Service, and the Code of Ethics for the Mediators of the
State Probation Service.
The State Probation Service shall ensure the possibility For a
victim and a probation client to engage voluntarily in the process of
mediation (Article 13 of the State Probation Service Law). Mediation
in the State Probation Service is carried out by specially trained
mediators who are either employees of the service or voluntary
probation workers. Mediators are taught and certified by the State
Probation Service itself.
The main principle ruling criminal mediation is restorative
justice. The State Probation Service puts a lot of work and energy
in the preparation of mediation. If the preparatory work has been
successful and parties have really come together to talk, there is
about 80% success rates. The reached agreements are always in a
written form.
Majority of the mediated cases is theft cases. From all mediations
requested in 2013, 33% finished with an agreement involving
specified duties to be carried out by the offender, 15% finished with
an agreement without any specified duties to be carried out by the
offender, in 6 % of cases there was no agreement reached, in 36%
of cases mediation did not happen or was interrupted (for example,
someone did not show up), 10 % of mediations were postponed to
the following year. It means there were settlements reached in 55%
of the cases (in the cases involving minors  even 64%). However,
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there is a town Bauska where the success rate in 2011 was even
100% (6 settlements out of 6 requested mediations).
Therefore criminal mediation in Latvia has proven to be a highly
effective way to resolve conflicts between victims and offenders
and to restore justice.
In civil cases mediation started to get its place in 2006 with a
Twinning pilot project. Alongside other activities, two district courts
of Riga were involved in this project  two judges from each court
who received an intensified training on mediation and tried to use
mediation methods in order to facilitate peaceful settlement in the
cases before them. Now there is an interest in mediation from
practitioners of different fields: judges, attorneys, notaries,
psychologists, social workers etc.
The government has taken slow but steady steps in order to
facilitate mediation and to transpose the Directive 2008/52/EC of
the European Parliament and of the Council of 21 May 2008 on
certain aspects of mediation in civil and commercial matters. A
document on the main development issues for court system was
adopted in spring 2009, where it is stated that the use of mediation
should be developed and an effective interaction of civil litigation
and mediation should be created in order to minimize the workload
in courts. In 2008 the Ministry of Justice elaborated a document
called Introduction of Mediation for Solution of Civil Disputes,
also known as Mediation Conception. On 18 February 2009 the
Cabinet of Ministers supported the motion that there would be an
independent mediation and a court-annexed mediation in Latvia.
At this time a serious discussion had been going on regarding
terminology  what would be the best terms in the Latvian language
for such words as mediation, mediator etc. After all it was
decided that the terms closest to the international terminology would
be used: mediâcija for mediation, mediators for mediator
etc.
A task group under the supervision of the Ministry of Justice
has finished drafting the new Mediation Law (mainly for civil and
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commercial disputes) and corresponding amendments of Civil
Procedure Law. These laws have been under the scrutiny by the
Parliament for more than a year, and at the time of writing this
article (8th February 2014) one can presume that these laws will be
adopted in the nearest weeks and will enter into force in the nearest
months.
Even if the implementation of the Directive 2008/52/EC shall
apply only to the cross-border disputes in civil and commercial
matters, the new laws are planned to set rules also for mediation for
national disputes.
At the moment there does not exist a mandatory obligation for
judges to propose mediation. Judges are free to do so (to propose,
but not to order mediation) if they find it appropriate. Taking a look
at the draft laws, one can see that in future mediation in civil and
commercial matters in Latvia will remain at the discretion of the
parties: there will be no mandatory obligation for the parties to enter
into mediation and judges will not be allowed to order mediation
against parties will. However, the court will be obliged to inform
parties in writing about the possibility to use mediation 
immediately after the claim statement has been submitted to the
court. At the court sitting the judge will also be obliged to inform
parties orally about the possibility to use mediation and to propose
it where appropriate.
It is planned that there will be mediators and certified
mediators in Latvia. The certification according to the standards
set down by the state will be required for those mediators who want
to be included in the list of certified mediators that will be available
in courts for the cases of court-annexed mediation.
The draft laws stipulate that the claimant will get back 50% of
the state (court) fees paid by him (her) in the case where the
mediation has resulted in the agreement and in the following
withdrawal of the claim. One can presume that this government
incentive will be an important motivating factor for parties to choose
mediation.
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Even if there does not exist a special law on mediation for civil
and commercial disputes in Latvia yet (where mediation would be
expressly mentioned and regulated), mediation is alive in Latvia
and the demand for mediation grows every year. Mediation is
practised by independent mediators, several non-governmental
associations and Rîgas bâriòtiesa (Riga Orphans Court)  a
municipal institution working on family & children matters in the
capital city Riga.
The statistics of these organizations show that the use of
mediation has grown rapidly in recent years. Mediation is the most
popular if family cases. Cross-border mediation cases are also
conducted by Latvian mediators. Bearing in mind that mediation is
a considerably new method in Latvia, the success rates are
remarkable.
Latvia joined GEMME in 2007. Since then Latvia has had one
permanent member, and there is no national section formed.
However, GEMME has played an important role in the development
of mediation in Latvia. Seminars and conferences organized by
GEMME or with involvement of GEMME members and the
exchange of experience among GEMMEs members have been of
tremendous importance in gaining knowledge on mediation. This
knowledge and experience has been used in order to help drafting
the new Mediation Law, building awareness and educating Latvian
judges and lawyers on mediation.
Let us hope that the overall success rate of mediation is even
higher in the forthcoming years and that GEMME continues to play
its significant role in promotion and development of mediation in
Europe.
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NETHERLANDS
REFERRALS TO MEDIATION BY THE
JUDICIAL SYSTEM IN THE NETHERLANDS
Anne Martien Van Der Does,
Judge,
Vice president Court of Amsterdam
Mediation as a method of dispute resolution has been used with
increasing frequency in the Netherlands since the 1980s. It became
more and more clear that the legal dispute often is not the same as
the underlying conflict between the parties. Moreover, the costs
and amount of time that proceedings before the court entail were
found to be increasingly onerous. The parties to legal proceedings,
as well as lawyers and judges, came to understand that endeavouring
to find a solution jointly can be preferential to a resolution decreed
by the court from above. With the growing number of disputes that
were being resolved by means of mediation and the growing number
of trained mediators, the organisation of the mediation world also
grew. In the Netherlands, however, unlike other European countries,
that organisation is not based on any law. The Netherlands Mediation
Institute (Nederlands Mediation Instituut) was founded in 1993. It
acts in the Netherlands as an independent umbrella organisation,
which focuses on the quality of the field of mediation, among other
things by recognising training programmes and maintaining the
register of mediators who have successfully completed a vocational
training course. There is also the right to lodge a complaint with
and have disciplinary action taken by an independent association.
In the year 2000 the Dutch Mediators Association (Nederlandse
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Mediatorsvereniging) was founded, which represents the interests
of the mediators profession. Since 1 January 2014 the Netherlands
Mediation Institute, the Dutch Mediators Association and all the
affiliated mediators associations have been cooperating within the
framework of the Dutch Federation of Mediators
(Mediatorsfederatie Nederland), which also maintains the register
of mediators. Nonetheless, to this day the title mediator is not a
protected academic title, and there still are no statutory provisions
that govern mediation. That is expected to change in 2014.
The mediation desk
Since 2000 courts in the Netherlands have referred cases for
mediation if the parties assent. The mediation desk (court-connected
mediation) was implemented by all the courts between 2005 and
2007. Thus, since April 2007 parties may be referred to a mediator
by all the lower courts, courts of appeal and a number of
administrative tribunals. Unlike other European countries, in the
Netherlands court-connected mediation has been implemented only
for civil law (including family law) and administrative law cases. It
is only recently that pilot projects have been launched to implement
mediation in criminal cases as well.
In 2000 the Dutch Court-connected Mediation Agency
(Landelijk Bureau Mediation naast rechtspraak) was established.
It is an institute within the Council for the Judiciary, which is
financed separately by the Ministry of Justice. That agency
investigates, together with academic institutions, which forms of
referral for mediation have been effective and how cases can best
be referred for mediation. The Court-connected Mediation Agency
uses the outcome of those investigations to administer the
implementation and consolidation of the mediation desk within the
judiciary. The Court-connected Mediation Agency had an initiating
and informative function, which has helped to permanently root the
mediation desk in the Dutch legal system
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Since 1 January 2010 the duties of the Court-connected
Mediation Agency have been transferred to the existing structures
within the Dutch legal system. It is now the Dutch Council for the
Judiciary (Raad voor de rechtspraak) and the management of the
courts themselves that have administrative responsibility for the
mediation desk. The Council for the Judiciary has a general
responsibility, and the court managements are responsible for the
meditation desks within their own courts.
Since 2010 the actual duties, insofar as they relate to supporting
and identifying the quality of the mediation desk, have been carried
out by the Expert Group for Custom Conflict Resolution and
Mediation (Expertgroep Maatwerk en Mediation, to be referred to
below as the Expert Group). The expert group is made up of judges
who are also experts in the field of referral and mediation. The expert
groups duties are to:
• promote uniformity in the implementation of the mediation
desk;
• disseminate and share knowledge and details of experiences
with respect to referral for mediation and conflict diagnosis;
• stimulate developments, including initiating educational
programmes that match developments; and
• maintain contacts with external parties such as legal
professionals, government agencies, the Dutch Mediation Institute
and the mediators associations.
Customised conflict resolution
Permanently rooting the option of referring cases for mediation
contributes to effective, customised conflict resolution for parties
to legal proceedings, as it allows judges to offer the parties a choice
between a judicial decision, settlement or mediation. When
court-connected mediation first began in the Netherlands, the
emphasis in referral was primarily on proposing mediation in those
cases that the referrer considered most suitable. At the present time
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there is more emphasis on proposing mediation to parties as one of
the three ways of resolving a conflict during legal proceedings. In
order to adequately present those possible choices, it is not only
important that judges, the parties and their lawyers understand the
differences between a settlement and mediation, but also that judges
(and other referrers) be able to question and discuss with the parties
what their motives and interests are in respect of the various
resolution methods and to counsel the parties in making their choice.
Thus, judges need to do more than merely render a decision or guide
the parties in reaching a settlement; they must also come to see
referral to meditation as part of their day-to-day work. That means,
among other things, that the procedure for referral for mediation
must be clearly arranged.
How does this work in practice?
Since the mediation desk was introduced, a judge can make a
proposal for mediation to the parties at every stage of the
proceedings. In other words, the judge offers the parties the
possibility of resolving their conflict through mediation, for example
in a letter or verbally during a hearing. It is essential that the choice
be voluntary in this context. There should be a referral for mediation
only if the proposal is accepted by both parties. Not all referrals to
a mediator actually result in mediation; in a number of cases
mediation is not started, for example because the parties conclude
during the intake that they would rather continue the legal
proceedings or because they have settled the matter themselves in
the meantime or will do so in the short term.
If the mediation is successful, the legal proceedings can be
terminated. If the parties so wish, the judge can lay down the result
of the mediation, the settlement agreement, in an official report,
which gives the parties the power to enforce the decision. In the
event that the mediation is not successful, the proceedings before
the court will resume. In such cases, given the confidentiality that
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is particular to the mediation procedure, the judge knows nothing
more than the fact that the mediation was unsuccessful. The judge
knows nothing of the details discussed during the mediation
procedure. Nor is the judge told which party terminated the mediation
and why.
It is also possible that the parties will reach agreement with
respect to part of their conflict and have the court render a decision
with respect to the other issues that are in dispute. An example could
be divorce proceedings in which the parents reach agreement with
respect to matters involving the children and lay down those
agreements in a settlement agreement but ask the court to render a
decision with respect to financial and other matters involved in the
divorce.
The mediation desk
All the courts have a mediation desk consisting of one or more
mediation officers (a judicial clerk or legal assistant), a mediation
coordinator (a judge), and one or more administrative assistants.
The court management is responsible for maintaining that mediation
desk and for ensuring that it functions properly.
The mediation officer is the contact person for both the
employees within the court and for external parties, who acts as a
substantive expert for all matters related to the referral and
organisation of mediation. For example, the mediation officer is
responsible for informing the parties with respect to the referral.
The mediation officer can select cases on the basis of suitability at
an early phase, advise other legal assistants or judges, and if
necessary verify the parties commitment. The mediation officer
monitors the progress of the mediation process and reports in that
respect to the judge and other parties involved. In addition, the
mediation officer is responsible, together with the mediation
coordinator, for creating and maintaining the basis of support for
the mediation desk within the court.
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One of the mediation officers most important duties is to
match specific cases to specific mediators. The mediation officer
speaks with the parties immediately after a case is referred for
mediation, in order to obtain a reliable impression of the people
behind the case. The mediation officer can subsequently help the
parties find a suitable mediator. The mediation officer does that by
helping the parties choose a mediator out of a list of mediators
registered with the Dutch Legal Aid Board (Raad voor
Rechtsbijstand). The mediation officer knows those mediators and
their qualities. Although a mediation officer will never choose a
mediator himself  that always remains the responsibility of the
parties themselves  he can offer advice about which mediator could
be suitable and for what reason. If the parties are unable to reach
agreement with respect to which person should be chosen as the
mediator, the mediation officer can also offer a solution for that
problem: the mediation officer draws up a shortlist of three (or five)
mediators who would be suitable and asks each of the parties to
name two (or three) mediators who would be acceptable for that
party. There will always be an overlap of one mediator, who can
then be appointed. The fact that the courts mediation officers can
be helpful in this way in finding a suitable mediator and ensuring
progress has been one of the factors that has led to the success of
court-connected mediation in the Netherlands.
After a mediator has been chosen, the mediation officer makes
an initial appointment for the parties with the mediator in question.
That meeting can be held at the mediators office, but the courts
also have fully equipped mediation rooms available in which
mediation meetings can be held. The mediator makes any subsequent
agreements with the parties himself.
The mediation coordinator is responsible for the mediation desk
and for encouraging the customisation of conflict resolution in the
court. It is important that the mediation coordinator be a judge who
has authority within the court, in connection with the required basis
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of support. Mediation coordinators from all the courts meet twice a
year, in order to discuss the day-to-day affairs related to the mediation
desk. It is also the responsibility of the mediation coordinators to
develop new initiatives, together with the Expert Group.
The mediation desks administrative assistants are responsible
for administering the mediation and for processing the evaluation
forms that the parties and the referrer complete in the context of
continual monitoring. In addition, the administrative departments
of the various judicial sectors are involved in the referral for
mediation. They are responsible for the administrative processing
of referrals in the regular case administration and for the
administrative settlement of a case after the procedure has been
completed.
Initiatives that have been developed
The judicial system is continually developing, and customised
conflict resolution and mediation are developing as well. The courts
have developed various initiatives that are contributing to that
development. A few examples are various forms of duty lawyer
mediation, the Burenrechter project (a special procedure for disputes
between neighbours), spousal maintenance and property division
cases before the Court of Appeal, mediation in bankruptcy cases
and court-connected mediation in criminal cases.
Duty lawyer mediation is a supplement to the option of
referring a case for mediation that already exists. In the case of duty
lawyer mediation, a mediator is present at the court so that the parties
can begin the mediation process immediately after referral. Duty
lawyer mediation offers an extra service to meet the parties need
for a quick resolution and thereby also to limit any further escalation
of the conflict as far as possible. In addition, mediation can streamline
legal proceedings at an early stage by making clear agreements about
which questions still require a determination by the judge. Duty
lawyer mediation is often used in preliminary relief proceedings
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and proceedings involving injunctive relief, but it is not limited to
those types of proceedings alone.
The Burenrechter project is intended to allow neighbours to
apply for mediation by the court. In a digital procedure, a mediation
officer or a specially trained legal assistant helps the parties to
formulate their wishes and interests, after which the judge goes to
the location where the parties live for an on-the-spot inspection and
investigates with the parties whether an amicable solution is possible,
in order to prevent any further escalation.
In spousal maintenance and property division cases before the
Courts of Appeal the process involves the Court of Appeals
mediation desk receiving all spousal maintenance and division of
property cases from the court registry as soon as the notice of appeal
has been received. These are often cases that have escalated, in
view of the fact that in the Netherlands after the first instance cases
are brought on appeal before the Court of Appeal (gerechtshof).
However, by that point in the proceedings the parties are often
litigation weary. In such cases the mediation officer immediately
sends an e-mail to the lawyers with an offer for mediation. The
mediation officer makes a follow-up call if there is no response or
if the response is only partial. After the parties make known whether
or not they plan to mediate, the court registry schedules the hearings.
Mediation in bankruptcy cases can lead to a fast, cost-saving
and satisfactory solution for parties involved in disputes that would
otherwise have to be settled in legal proceedings. This can involve
disputes that arise in connection with bankruptcy, such as disputes
with respect to directors and officers liability or with respect to
the validation of the claim, but also disputes that may have led to a
petition for bankruptcy. Settlement agreements have been concluded
in more than two-thirds of the cases that have been referred to date.
In the cases in which the parties did not reach agreement, the parties
nonetheless did obtain insight (and often new insights) into the
bankruptcy to be settled. That effect is caused by the fact that, during
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mediation, mutual interests are identified and an attempt is made to
help all the parties recognise and understand those interests. There
can be a positive effect even in cases that ultimately are not started.
The parties have considered the mediation option and have thereby
taken note of the fact that the case has numerous facets, and does
the further course of the proceedings. In short: the mere offer of the
mediation option helps the case to progress a little further.
In court-connected mediation in criminal cases, the suspect and
the victim engage in talks with each other  after a preliminary
interview with the mediator  in order to ascertain why the offence
was committed and in what way the suspect can contribute to both
material and immaterial recovery. Families and associates of the
parties involved can be included as part of the mediation. The
mediation is conducted as quickly as possible after the crime has
been reported. The result is laid down in a settlement agreement,
which is included in the criminal file. As a result the public
prosecutor can take the result into consideration when making his
subsequent decision and the criminal court judge can take it into
consideration in the event that he decides to impose a penalty or
punishment. That can help avoid civil cases. It is possible to involve
insurance companies in the mediation.
The mediators
The Netherlands Mediation Institute has a quality system for
mediators, the authority of which is recognised throughout the world.
It has also established a related national register of mediators. That
register was taken over by the Dutch Federation of Mediators on 1
January 2014. The large, national associations of mediators (the
Dutch Mediators Association, the mediation section of the Dutch
Institute of Psychologists (Nederlands Instituut van Psychologen),
the Dutch Association of Mediation Lawyers (Nederlandse
Vereniging van Mediation Advocaten), the Dutch Municipality
Mediation Association (Vereniging GemeenteMediation) the Dutch
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Association of Family Lawyers and Divorce Mediators (Vereniging
van Familierecht Advocaten Scheidingsmediators) and the Dutch
Association of Notarial Conflict and Divorce Mediators (Vereniging
van Mediators en Scheidingsbemiddelaars in het Notariaat)) are
united indeveloping the Dutch Mediators Federation. Since 1
January 2014, the Dutch Mediators Federation has administered
the former register of mediators that was maintained by the
Netherlands Mediation Institute and is now responsible for the
quality policy for mediation in the Netherlands. The Dutch
Mediators Federation has taken over that role from the Netherlands
Mediation Institute.
In the Dutch legal system only mediators who are registered
with the Legal Aid Board are used. In order to register, those
mediators must in turn be registered in the Dutch Mediators
Federations register, and they must also meet specific registration
conditions stipulated by the Legal Aid Board. The Expert Group
plays an important role in determining the registration conditions.
The registration conditions relate to:
a.the professional competence and experience of the mediator;
b.the extent to which the mediator is bound by the standards
that are generally accepted by the profession at large with respect
to professional ethics and professional conduct;
c.the manner in which violations of the generally accepted
standard with respect to professional ethics and professional conduct
will be handled;
d.the mediators cooperation with investigations into the
operation of mediation and with evaluation;
e.the mediators reports on the work that he has performed;
f. professional liability insurance; and
g.the organisation of the office at which the mediator works.
The specialisation requirement for mediators who handle family
matters is also described in the registration conditions, and the
specialisation requirement for criminal law mediations will be added
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in the future. Legal aid is possible for mediators who are registered
with the Legal Aid Board.
New developments as a result of the Van der Steur legislative
bill
At the present time  the beginning of 2014  there is a legislative
bill pending, which was submitted by A. van der Steur, a member
of the Dutch parliament representing the VVD political party. That
bill consists of three related proposals for laws: the Dutch Mediator
Register Act (Wet registermediator), the Dutch Promotion of
Mediation in Civil Law Act (Wet bevordering van mediation in het
burgerlijk recht) and the Dutch Promotion of Mediation in
Administrative Law Act (Wet bevordering van mediation in het
bestuursrecht). The purpose of the bill is to create a situation in
which parties to legal proceedings and their advisors, if any, actually
stop and consider the possibility of attempting to use mediation (in
any case first) in order to promote an alternative method of dispute
resolution and take some of the pressure off the legal system. The
first draft encountered a great deal of resistance both from within
and from outside the profession, due to claims that it would lead to
a high degree of legalisation of mediation. It is now a question of
waiting for the amended draft based on the recommendations given
by the Council of State.
If the judge is of the opinion that during the preliminary stage,
improperly, there was no attempt to resolve the dispute by means of
mediation, he can conclude that a referral for mediation would be
desirable. The quality requirements to be imposed on the mediator
that ensue from the proposed new law may well be stricter than the
current requirements, in particular in respect of a minimum number
of mediations per year.
Training of referrers
In 2000 the Court-connected Mediation Agency developed a
referral course for judges and court clerks. In that course, which
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was initially scheduled to take three days, the judges and clerks
were familiarised with what was possible and what was not possible
using mediation. The purpose of that course was to inform judges
about mediation as a method of conflict resolution, to help them to
adequately refer cases and to provide parties with the correct
information. In addition, the course included exercises to develop
skills that can be useful at hearings for settlements and referrals.
The course has been continually evolving over the course of time.
It currently consists of two one-day modules, which can also be
taken separately. That is incorporated in the programme of the Dutch
Training and Study Centre for the Judiciary (Stichting Studiecentrum
Rechtspleging, the judiciary systems training institution). In
addition, between 2005 and 2007 the Court-connected Mediation
Agency organised various other courses for judges, secretaries,
mediation officers and administrative assistants of the mediation
agencies. Those courses were intended to increase the various
participants support for, and knowledge of, referrals for mediation,
insofar as relevant for their position. Since 2008 those courses also
form part of the Training and Study Centre for the Judiciarys regular
curriculum.
In 2008 the Court-connected Mediation Agency also developed
a course in conflict diagnosis and hearing skills for the three different
sectors. That course provides a structured method of conflict
diagnosis that helps judges determine (at hearings with the parties
and their lawyers) which method of disposing of the case would be
most suitable for the problem in question, one that might possibly
lead to effective and definitive, customised disposal. Also that
method is being used increasingly on the basis of experience in
practice. At the present time a teaching guideline for trial judges is
being developed, the initial programme of which has already been
developed and launched.
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Training lawyers
In 2013 the new professional training course for lawyers started,
in which a greater role has been given to alternative methods of
conflict resolution. For a mediation desk to be effective it is essential
for lawyers to recognise that the legal solution is not always the
best solution for the parties involved.
GEMME
In the past, the Court-connected Mediation Agency joined
GEMME as an organisation. In the meantime the members of the
Expert Group and all the mediation coordinators jointly constitute
GEMME Netherlands. There are also plans to open membership to
other individuals. Those plans will be worked out in detail together
with the Netherlands Association for the Judiciary (Nederlandse
Vereniging voor Rechtspraak).
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PORTUGAL
MEDIATION IN PORTUGAL
Jaime Octávio Cardona Ferreira,
President of GEMME,
Former First President of the Supreme Court of Portugal
The Proposal for a Directive of the European Union on mediation
in 2004 had a very general nature. However, from a strictly technical
point of view, the Directive in 2008 ended up having a reducing
scope, limited to cross-border disputes. The Directive had the
particular aim of ensuring better access to justice; however nothing
prohibits the EU Member States to apply its provisions to internal
mediation process160: it is the course of action that prevailed in
Portugal. The transposition into the national Portuguese law was
made as early as in 2009161, giving the mediation a general scope,
especially in its relationship with the judicial process for the
settlement of disputes, even if they do not have a cross-border nature.
This fundamental change has transcended the partial regulations,
and allowed the necessary rebalancing by the law of the judiciary,
and of the mediation.
Four items of extreme importance were added to the Civil
Procedure Code, regarding the definition of principles, and the
practical terms162. The law distinguished two cases:
- Prior to the commencement of legal proceedings,
160

Number 5 and 8 of the Summary of Grounds.
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- During the proceedings.
Before the commencement of legal proceedings, the mediation
suspends the delays and the prescription. If an agreement is reached,
the parties concerned may request approval by a competent judge
before any court. The certification system is a judicial procedure
that is of an urgent nature. The principle of confidentiality of the
mediation is emphasized, except in exceptional circumstances,
including on grounds of protection of the physical or mental integrity.
If the lawsuit is pending, the judge may at any time order its
suspension and decide to use mediation, except in the case one party
is in opposition to it. Furthermore, the parties themselves may, by
mutual agreement, opt for mediation. They can decide on the delay
of proceedings for a period of up to six months without being
necessary for the judge to make an order; the parties simply
communicate their agreement to the Tribunal.
One must also know that the Portuguese Civil Procedure Code
is applicable to all civil causes: civil, commercial, family law,
consumption, etc. And the revision of the Labour Procedure Code
has already intervened so that these rules are also applicable to the
jurisdiction of Labour163.
I believe in the importance of mediation as a path for Justice.
In my opinion, the mediator cannot be neutral. It must be impartial.
But, considering what is right and what is wrong, on the path for
justice, we cannot be neutral. This is an ethical issue, even more
than legal. Even if the mediator does not decide, it can and must
help them to the right decision. Moreover, the requirements of the
EU Directive in 2008 mention the efficiency, competence and
impartiality of mediation [Articles 3 b) and 4 n. º 2]; but the Directive
does not deal at any point with the neutrality!
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Official Journal of the Republic (translation), du 13.10.
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ROMANIA
DEVELOPMENT OF MEDIATION IN
ROMANIA IN THE LAST 5 YEARS
Sanda Elena Lungu,
Judge, Craiova Court of Appeal
Lucia Zaharia,
Judge, Bucharest Court of Appeal
Dragoº Cãlin,
Judge, Bucharest Court of Appeal
Introduction
In Romania, the first mediation promotion initiatives started in
1996, when the Foundation for Democratic Change developed the
first project in the field of mediation, with the support of the Canadian
International Institute for Applied Negotiation (CIIAN), and there
were several legal professionals and representatives of the Ministry
of Justice involved in this project.
In 2000, the Ministry of Justice set up the first draft of the
mediation law, and this project faced a strong opposition, firstly
from the lawyers in the parliament. The idea that mediation could
be one of the solutions for improving the quality of the act of justice
and unburdening of courts was, however, included in the accession
commitments of Romania to the European Union without explicitly
mention whether this objective would be achieved through a
framework law or only through a regulation on the application of
mediation in relation to the courts.
Until the development of the draft law on the mediation and
mediator profession, in 2005, other projects on mediation had also
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been proposed to the Parliament, but they had not received sufficient
parliamentary support.
On the 22nd of May 2006, the Law no. 192/2006 on mediation
and organization of the mediator profession was published in the
Official Journal. It should be mentioned that this version of the law,
to which the representatives of civil society have also contributed,
is the fifth version of the mediation law since 2000. The law was
designed, promoted and subsequently adopted to support mediation
as defined by the normative acts adopted at the European level.
After its publication, the Mediation Law has undergone many
changes, most of which were aimed at implementing the provisions
of the Directive No. 2008/52 / EC and harmonization of domestic
legislation with the European one. Meanwhile, the law was changed
due to the requirements of the practice, following the
recommendations of the mediators and the judges. These changes
have raised many debates and, as in any new field, there are still
inconsistencies, hesitations, errors and aspects to be refined and
they will continue to exist. The efforts of all parties so that the
mediation would become an effective alternative to court
proceedings have the desired impact.
The transposition of the Directive 2008/52 / EC and its
evolution over the last 5 years
Since the issuing of the Law No. 192/2006 and considering the
Directive 2008/52 / EC, the Romanian legislation has been amended
to give greater efficiency and a more rigorous application of the
essential provisions of the Directive.
Thus, the first amendment to the Law No. 192/2006 took place
in December 2009, by the Law No. 370/2009 amending and
supplementing the Law No. 192/2006 on mediation and organization
of the mediator profession. If until then the mediation had been
defined as an optional method of solving conflicts amicably, after
the amendment in 2009, the term voluntary was deleted and it
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generalized the mediation method as being a common, ordinary,
solution to conflicts. At the same time, it has become imperative
and mandatory for the judiciary and arbitration bodies to inform the
parties about the possibility and benefits of the use of mediation. It
also stipulated that, regarding the application of the provisions of
art. 5 paragraph 1 of the Directive, always imperatively, the
authorities with jurisdictional powers should invite the parties to
use mediation to solve their disputes.
The amendment of the Mediation Law in 2009 also gave
effectiveness to the provisions of Article 6 of the Directive referring
to the enforceability of the agreements resulting from mediation. A
new paragraph was introduced to Article 63, in which it is expressly
provided that the decision comprising the agreement of the parties
is enforceable.
A second amendment to the Mediation Law in Romania was
made in 2010 to harmonize it with the provisions of the Directive
2006/123 / EC of the European Parliament and of the Council on
the 12th of December 2006 regarding the services in the internal
market.
The most important amendment to the Law 192/2006, for the
implementation of the provisions of the Directive 2008/52 / EC,
was performed by the adoption by the Romanian Parliament of the
Law No. 202/2010 on certain measures to accelerate the solutions
of the trial - Small reform in the justice system - legislation which
amended both the Civil Procedure Code, and the Criminal Procedure
Code. From that moment on, mediation was regulated as an
alternative dispute resolution procedure in both codes. This change
was an important step forward for the mediators, for judges and
parties in favour of the recognition, acceptance, and in particular
the use of mediation as an alternative method of dispute resolution.
In concrete terms, within the attributions of the judge, in order
to attempt the reconciliation of the parties, it was expected that the
judge can invite the parties to an information meeting on the benefits
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of the process of mediation and may, taking into account the
circumstances of the case, recommend to the parties to use mediation,
regardless of the stage of the trial.
Specifically, an almost verbatim transposition of Article 5 of
the Directive was carried out. As part of the divorce proceedings,
specified in the Civil Procedure Code in force at that date, it was
expected that if the parties agreed to consider using mediation, they
participate, firstly, to free briefing on the benefits of this procedure.
After attending the information meeting, the parties had the
opportunity to decide to use the mediation procedure or to return to
court for the settlement of their dispute.
Several provisions concerning mediation were introduced in
commercial disputes, where the procedure was regulated separately
in the Civil Procedure Code. First, mediation was regulated as a
mandatory preliminary procedure in commercial disputes. As in
the case of the divorce proceedings, it was also expressly provided
that in the case of commercial disputes if the parties agree to consider
mediation after the recommendation of the judge, they will
participate, firstly, to a free information meeting and only then they
will decide if they wish to engage in mediation or return to the court
for the settlement of their dispute.
In applying the provisions of Article 8 of the Directive on the
effect of mediation on the period of limitation, still in the case of
commercial disputes, it was expressly provided that the period of
limitation of the right to action for the disputed litigation subject to
mediation is suspended for the duration of the procedure, but not
more than 3 months after it started.
Also, the problem of the suspension of the limitation period for
the right to action was finally regulated by the provisions of the
New Civil Code of Romania, which provides for different times
depending on whether the mediation takes place voluntarily or
pursuant to a legal or contractual disposition.
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For the first time in the old Civil Procedure Code, it was
established, by the amendment made by the Law No. 202/2010, a
sanction as a fine of 50 to 700 lei, if the party refuses to attend the
information meeting on mediation, after she agreed on it, according
to the law.
The same Law No. 202/2010 amended the Article 26 of the
Law No. 192/2006 on mediation and organization of the mediator
profession, providing separately that the meeting about information
on mediation is free. This provision is an implementation of the
provisions of Art. 5 of the Directive and it is a method to encourage
the parties to attend an information meeting on mediation.
As we recalled the incentives for the parties to use mediation,
we will also recall that the Law No. 192/2006 provided, since its
enactment, in article 63 paragraph 2, that after the issuance of a
decision by which the mediation agreement is settled, at the request
of interested parties, it will be ordered the return of the judicial fee
paid when introducing the action court.
This provision, favoured by the European Parliament in the
Resolution from the 13th of September 2011, was however limited
and subject to some conditions by the subsequent amendments to
the mediation law in Romania, in the sense that the tax is returned
integrally, with the exception of the cases where the conflict solved
through mediation is linked to the transfer of ownership and / or the
establishment of rights on a building. This greatly limits the situations
in which the fee may be returned, and this has lost to some extent its
incentive nature.
A new Civil Procedure Code was adopted by the Law No. 134/
2010 on the Civil Procedure Code and the Law No. 76/2012 on the
enforcement of the law regarding the new Civil Procedure Code,
bringing together a series of amendments to the mediation law. This
legislation, as many legislative acts adopted during the period
2012-2013 concerning mediation, marked a period full of
uncertainties and amended legislation on mediation in general and
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on the civil and commercial law in particular. This is the reason
why we will not mention all these changes, but we will underline
the legal provisions that are in force now, specifying the standards
that represent an incentive to the development of mediation in
Romania, as well as those we see as being an inconvenient, a
regression in relation to the period prior to 2013.
The old regulations of the civil procedure code have been
cautious about the possibility of the judge to ask the parties to attend
an information meeting on mediation which is free, such as the ability
of the judge, taking into account the circumstances of the case, to
recommend to the parties to use mediation, while mentioning that
mediation is a voluntary procedure.
Regarding the amendments to the mediation law, they have had
a stimulating character, since, according to art. 6 of the Directive,
the possibility of presenting the mediation agreement directly to
the notary or to the court was regulated, without the case being
brought to trial, in order to give this enforceability after the
verification of the mandatory conditions of substance and form.
Although, initially, in the last mentioned case, the court
application was exempt from payment of the court fee, which
represented an encouragement for the parties to use the mediation
process and give enforcement to their settlement, this provision was
amended, inexplicably, in the sense of the obligation of the parties
to pay the fee to the dispute requested by law. This measure appears
to be even more incomprehensible since it places the parties that
solve a dispute through mediation, without bringing it before the
court and without causing expenses to the state, in a more difficult
situation than the one in which they firstly take a case to court and
then they bring the mediation agreement to court, in which case the
court fee is returned, except for the cases where the conflict resolved
through mediation is linked to the transfer of ownership and / or the
establishment of rights on a building.
The most important amendment to the Law No. 192/2006 under
the provisions of the Directive concerning the obligation of Member
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States to take effective measures to transpose it represents at same
time a measure of punishment, as it is contained in Art. 2. It stipulates
that in disputes that may be subject to mediation, in accordance
with the law, the parties and / or the party concerned are required to
prove that they participated in the information meeting on the
benefits of mediation, in the following areas:
a. in the field of consumer safety, when a consumer invokes
the injury following the purchase of a product or a defective service,
non-compliance with contractual clauses or guarantees, the existence
of abusive clauses included in the contract between consumers and
economic operators, or violation of other rights provided by the
national legislation or the European Union in the field of consumer
safety;
b. family law, in the situations provided by art. 64;
c. in the field of litigation on the ownership, property lines,
and in other cases that consider neighbouring relations;
d. in the area of responsibility where professional liability can
be accepted, since no other procedure is stated in specialized laws;
e. in disputes arising from the termination or the execution of
individual contracts;
f. in civil disputes with a value below 50,000 lei, with the
exception of disputes in which a binding order is pronounced for
the opening of the insolvency proceedings, actions concerning the
Trade Register and the cases in which parties choose to resort to the
procedures provided for in Art. 1013-1024 or art. 1025-1032 of Law
No. 134/2010, amended and supplemented.
Proof of participation in the information meeting on the benefits
of mediation in a given case must be made as an information report
by the mediator who provided the information.
In civil cases, the Emergency Ordinance no. 90 on the 12th of
December 2012 introduced, with the effect from the 1th of August
2013, the sanction of the rejection of the action as being inadmissible
in the absence of the applicants justification on its participation in
the information meeting on mediation.
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As one can see, the Romanian legislation has undergone many
changes to try to transpose the Directive 2008/52 / EC and there is
the possibility of further changes, if this is needed as resulting from
the practical activity of mediators and judges, but also because of
the EU requirements in this area.
To ensure the organization of the system, the Law No. 192/
2006 established an autonomous body that develops a public interest
activity. This is the Mediation Council, consisting of 9 people
authorized as mediators (and 3 alternate members) appointed by
the vote of the authorized mediators, with a 2 year mandate.
The Council members undertake the regulatory responsibility
in the field of mediation, and mainly, they ensure the quality of the
act of mediation and the construction of a coherent system for the
use of mediation in Romania.
Regarding the functioning of the Mediation Council, Art. 19 of
Law no. 192/2006 provides:
(1) The Mediation Board meets once a month or whenever
necessary, as convened by the President.
(2) The meetings of the Mediation Council are public, except
when its members decide otherwise.
(4) In exercising its powers, the Mediation Council adopts
decisions by majority of votes of its members.
(5) In the meetings of the Mediation Council people from any
other institution or professional body may be invited to take part if
their consultation is required in order to take action or to adopt the
decisions of the Mediation Council.
The main responsibilities of the Council are also defined by the
law (Art. 20):
- it promotes the mediation activity and represents the interests
of authorized mediators, in order to ensure the quality of services in
the field of mediation, in accordance with the law;
- it develops training standards in the field of mediation, on the
basis of international best practices in this field;
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- it authorizes the initial and continuing training programs, and
also the mediators specialization programs;
- it develops and updates the list of training providers for the
mediators who have been authorized;
- it authorizes mediators, as provided by this law and by the
procedure established by the organization and functioning of the
Regulation of the Mediation Council;
- it cooperates, by the Information System in the domestic
market, with the competent authorities of other Member States of
the European Union, the European Economic Area and Swiss
Confederation to ensure the control of mediators and of the services
they provide, in accordance with the provisions of OUG No. 49/
2009;
- it develops and updates the list of authorized mediators;
- it keeps the evidences of the offices of authorized mediators;
- it monitors the fulfilment of educational standards in the field
of mediation;
- it publishes documents to prove the professional qualification
of mediators;
- it adopts the code of ethics and professional conduct of
authorized mediators and standards of disciplinary responsibility
thereof;
- It takes steps for the fulfilment of the provisions of the code
of ethics and professional deontology of authorized mediators and
administers the standards regarding their disciplinary liability;
- it makes proposals to apply or to correlate the legislation on
mediation;
- it adopt the rules regarding its organization and functioning;
- it organizes the selection for the next Mediation Council, as
provided by law;
- it undertakes any other action stipulated by the law.
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Commercial mediation
Mediation is compatible with virtually all areas of business
activities, with the exception of the insolvency or the situations in
which the public order standards were violated.
Mediation is beneficial for all types of disputes in which social
and commercial relationships can be preserved. Whether there are
monetary claims, preservation of relationships between business
partners, compensations of any kind or the fulfilment of a contract,
mediation provides adequate solutions, being preferable to an
imposed court decision.
The benefits for the companies that have used the mediation
procedure for solving a conflict are numerous. First, there are
financial benefits: in the case of a dispute related to a certain amount
of money, the parties can reach a viable agreement, which will be
respected by both parties in accordance with their present and future
needs and interests. Second, the duration of the mediation procedure
is short. Unlike the judicial trial, which can last for several months
or even years, the duration of the mediation procedure is measured
in hours, days, weeks.
The desire not to have negative publicity, in case a dispute may
produce image damage, is also another reason why companies resort
to mediation. Other reasons include the desire to maintain business
relationships with the business partners, the lowest cost of the
mediation process compared to the conventional legal costs, the
flexibility of the procedure regarding the place and the time for the
sessions, the e-mediation, etc. are not to be overlooked.
In Romania, there are no statistical data on the duration of the
mediation procedures or legal requirements in this regard. A
mediation procedure that ends with a mediation settlement can be
conducted in a few hours, at most a few days if more appointments
are planned. Thus, it may take a few days from the beginning of the
case until its conclusion, if one also takes into account the fact that
we must make the voluntarily agreement between the parties
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enforceable. In the case of legal proceedings, the resolution of the
conflict will take months (exceptionally) or years.
The mediator is entitled to receive a fee, decided after the
negotiation with the parties, such as the reimbursement of expenses
due to the mediation procedure. The fee must be of a reasonable
amount and shall be determined in consideration with the nature
and the object of the conflict. Unless otherwise agreed, the mediation
fees are paid equally by the parties. The mediation agreement is
enforceable in regard to the obligations of the parties to pay the fee
of the mediator, as scheduled. Since mediation is a private service,
there is no official fee scale that could be used by the mediator and
the parties; each service provider is free to decide the fees using fee
lists or individual fees for each case.
As we have previously stated, the procedure of informing the
parties by the mediator regarding the mediation process and its
benefits, is free. According to the law on the Romanian legal aid
No. 51/2008, if a party does not try mediation or other alternative
methods of dispute resolution, if applicable, the application for legal
aid may be refused; Moreover, under the same law, if the parties
cannot afford to pay a mediator, they can receive financial assistance
for mediation.
The lack of awareness regarding the institution of mediation
and the legislation in this field is the most frequent cause for the
reluctance of the society and the general public in regard to
mediation, and so is the lack of a culture of mediation, the
institution being introduced relatively recently in the internal
legislation. Mediation is not sufficiently promoted locally, nationally
and internationally.
Although considerable progress has been made, progress
supported by the European legislation, a key challenge in the
promotion of cross-border mediation results from the lack of
information of litigants, lawyers, judges, citizens in general regarding
the mediation and its advantages. The habit of using the traditional
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justice system and the insufficient awareness of the alternative
dispute resolution methods lead to higher costs and a waste of time.
If mediation is not organized next to the courts and it is regulated as
an independent profession, as it is the case for Romania, the
communication between the new profession, the mediators, the
parties and the judiciary is hindered, especially if there is not a
tradition of using alternative dispute resolution methods.
The activity of the Romanian section of GEMME
GEMME is represented in Romania by a national section, which
began to develop its activity in January 2010, being the initiative of
judges from several courts in the country, interested in the promotion
of mediation as an alternative method of dispute resolution. Now
the section includes 20 judges and prosecutors, and 2 associations
of mediators (The Association Craiova Mediation Centre and the
Association of Authorised Mediators in Braºov).
The first project of GEMME - Romania was the International
Conference Mediation in the European Union. Stages and
Perspectives, which was held on the 29th of October 2010 in
Bucharest, under the patronage of GEMME, the Superior Council
of Magistracy, the Ministry of Justice, National Institute of
Magistracy, the Mediation Council, the Romanian Academy, the
Christian University Dimitrie Cantemir in Bucharest and Editura
Universitarã (University Press). This event aimed to make a
presentation of the way mediation truly works in the Member States
of the European Union, and a presentation of the perspectives of its
promotion and its widespread application. The conference brought
together for the first time in Romania, in Aula Magna of the Dimitrie
Cantemir Christian University, more than 400 mediators, university
professors, judges, prosecutors, lawyers, and politicians. One of the
conclusions of the conference was that the promotion of mutual
understanding between the parties is likely to harmonize the
relationship between citizens and the society in which they live and
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that the alternative methods of conflict resolution should be inserted
effectively into the judiciary and in the thinking of the participants
in this system, whatever their position, whether litigants, lawyers
and judges. All the works of the conference were published in the
book Mediation in the European Union. Stages and
perspectives published in March 2011 by Editura Universitarã
(University Press) in Bucharest.
During the period 2011-2012, GEMME - Romania collaborated
with the Ministry of Justice to coordinate the project Promotion
of mediation in cross-border cases in civil matters, it set up a
partnership with the Mediation Council in Romania, the Ministry
of Justice of the Netherlands, the Ministry of Justice of Bulgaria,
the Ministry of Justice of the Republic of Moldova and the
non-governmental organization MIKK, Germany. The project aimed
to promote mediation in cases involving foreign elements, through
professional training sessions for judges, mediators, representatives
of the state institutions of participating Member States, to develop
a good practice guide for specialists, and to develop and distribute
informational brochures for the general public regarding the benefits
of the use of mediation in cases involving cross-border matters.
The project, set up for a 20-month period, received a total of 249,075
Euros as a budget, of which 80% represented non-reimbursable
European funds. Two conferences and four workshops were held in
Bucharest, Iasi, Cluj, and Craiova.
In order to promote mediation and jurisdiction practices,
GEMME - Romania and the Association The Forum of Judges in
Romania requested to all Romanian courts to communicate the
settlements resulting from mediation, as well as the decisions issued
by courts and courts of their territorial area, by which they were
informed of these settlements. The work The collection of decisions
rendered through mediation, published in September 2011 by
Editura Universitarã in Bucharest and reissued, with many additions
and critical comments, in November 2012, combines all the received
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responses, being the first collection of this type made in mediation,
designed to contribute to the awareness of this institution, both to
the interested stakeholders, and within the whole society.
GEMME - Romania has collaborated with universities for the
establishment of a Masters course on mediation. In April 2011,
several judges - members of GEMME participated as speakers at
two conferences organized by the Dimitrie Cantemir University and
the Nicolae Titulescu University in Bucharest, where they presented
the activities of the association and the mediation as an alternative
conflict resolution method.
GEMME - Romania initiated the conclusion of Trilateral
Protocols, with the Mediation Council and the Courts of Appeal
in Romania, which offer solutions concerning the need to inform
the interested parties about mediation, and also the parties who have
cases in the appeal courts or the courts in their district, and may be
subject to mediation in accordance with the present legislation. The
first protocol of this kind was signed with the jurisdiction having
the most activity in the country, the Court of Appeal in Bucharest
on the 31st of May 2011, and has, in principle, the advantage of
unifying and harmonizing the various collaboration solutions with
the mediators and their associations, adopted by some jurisdictions
in the territorial area of some courts of appeal; its purpose was to
inform concretely on mediation and its implications, to increase the
confidence in the alternative methods of conflict resolution, as well
as to unburden the courts of the cases that were extremely numerous
and costly for their budget and of a small scale. The Court of Appeal
in Timisoara, the Court of Appeal in Cluj and the Court of Appeal
in Craiova responded affirmatively to this proposal, the protocols
being signed in September 2011.
During November 2011, GEMME - Romania conducted a
Protocol of collaboration with the National Institute of
Magistracy, which consists in an exchange of data and information
on ongoing activities and work programs and the joint participation
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of representatives of the partners in the organization of courses,
seminars, conferences, workshops, both for the working judges and
for the justice auditors in accordance with their continuing education
programs respectively, initial training, as approved by the Scientific
Council of INM and by the Superior Council of Magistracy. During
2012 and 2013, a series of seminars with justice auditors (future
judges and prosecutors) were organized, so that they were informed
about mediation, its benefits and the consequences, in terms of
procedure, of finding a solution to the case through mediation.
Still in the same line of mediation promotion activities, GEMME
- Romania organized on the 23rd of September 2011 in Craiova, in
partnership with the Craiova Mediation Centre, the Ministry of
Justice, the National Institute of Magistrates, Editura Universitarã
and the Court of Appeal in Craiova, the International Conference
Justice and mediation. The objective of this conference was to
bring together European experts to present the way in which
mediation was implemented and operates in Romania, but also in
other countries, under the Directive 2008/52 / EC on certain aspects
of mediation in civil and commercial matters. The topics were of
great interest for the participants who were able to interact with
stakeholders on issues such as the obligation to mediate, mediation
in international standards, uniqueness / associative pluralism, future
plans for the promotion and the widespread application of this
alternative method of conflict resolution at the national and European
level. The event brought together more than 150 judges, mediators,
lawyers, notaries, police, politicians and representatives of other
fields concerned with this phenomenon.
During 2012, GEMME - Romania, through its representatives,
continued to organize information seminars in the courts of
Romania. Similarly, during the same year, information offices for
the public regarding the mediation process were opened within
certain courts in Bucharest or in the country, the activity being
conducted by volunteer mediators.
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On the 5th of October 2013, GEMME - Romania organized the
International Conference State. Justice. Mediation in
Bucharest, in partnership with the Ministry of Justice, the Public
Ministry - National Anti-corruption Directorate, Dimitrie Cantemir
Christian University, the Centre of Professional Mediators in
Bucharest, the Professional Association of Mediation in Bucharest
- Ilfov, the Mediation Centre in Buzau, Editura Universitara and
the Forum of Judges in Romania. The objective of this event, which
had 200 participants, was to bring together national and international
experts to discuss the way in which mediation operates both in
Romania than in other states, the practical aspects of mediation in
different areas, the requirement on informing about the advantages
of mediation, international standards, best practices and future plans
concerning the promotion and use of mediation as an alternative
method of dispute resolution at the European and national level.
The presentations made at this conference will be published by
Editura Universitarã during 2014.
A significant number of relevant articles concerning mediation
were consistently published during the period 2010-2013 by the
members of GEMME - Romania in the magazine The Judges
Forum (Revista Forumul Judecãtorilor), the only magazine
conducted entirely by Romanian judges, and in the magazine
Mediation. Technique and Art (Medierea. Tehnicã ºi Artã),
edited by a group of enthusiastic mediators.
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SWITZERLAND
COMMERCIAL MEDIATION IN
SWITZERLAND
Cinthia Lévy,
Lawyer
Mediator FSA, CSMC, OMPI, TAS
Associate member of GEMME, Swiss section
Lecturer at the University of Lausanne and the University of
Geneva
Summary:
Switzerland is not a member of the European Union and
therefore it is not bound by the provisions of Directive 2008/52 /
EC. However, the European legislation has been a source of
inspiration for Switzerland regulations that came into force in 2011.
The Swiss legislator has not been as ambitious as some legislators
in neighbouring countries, but the essential rules of judicial
mediation are stipulated. In order for the commercial mediation to
find its place on the sidelines of the arbitration and the judicial
procedure, there are still trainings and mediation promotion efforts
to be made. Commercial mediation is developed through the efforts
of many actors in the judicial field and in the business field.
Introduction
Switzerland has similarities and differences when compared
with neighbouring countries regarding the development of
commercial mediation.
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Switzerland is not a member of the European Union. Therefore
it is not bound by EU legislation and in particular by the Directive
2008/52 / EC on certain aspects of mediation in civil and commercial
matters164.
Switzerland, however, is similar to some neighbouring countries
in regard to the practice and the difficulties encountered by
practitioners in order to promote mediation165.
The entry into force of the provisions on mediation of the unified
Civil Procedure Code (CPC) on the 1st of January 2011 has not had
the positive impact that the mediators desired. There are still great
efforts to be made in Switzerland in order to promote mediation as
an amicable way of conflict resolution on the fringes of the court
proceedings and arbitration.
I. Swiss regulations on civil and commercial mediation
a) The preparatory work of the Civil Procedure Code (Articles
213-218 and 297)
At the stage of the beginning of the proceeding, the CPC devotes
a section to mediation after the provisions about conciliation and
before the provisions related to ordinary procedures. Before the 1st
of January 2011, each canton had its own regulations on procedure
(civil and criminal). There were no federal regulations on mediation.
Some cantons, such as Geneva canton, however, had already
legislated on the subject166.
164

The findings of the study published in 2014 by the European Parliament
entitled Rebooting the mediation directive: Assessing the limited impact of its
implementation and proposing measures to increase the number of mediation in
the EUare very informative for Switzerland and the advice to promote mediation
also apply in a country like Switzerland, which does not have a mandatory
mediation system, Directorate-General for internal policies, Legal Affairs,
European Parliament.
165 On this subject, see the International Mediation Guide study that presents
breefly the development of mediation in 25 countries, conducted by Clifford
Chance in 2013 and available on the website of the Swiss Federation of Mediation
Associations (FSM), Newsletter 2013-06, www.infomediation.ch.
166 Geneva law on civil mediation entered into force on the 1st of January 2005.
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The CPC is applied in all civil and commercial cases, as
Switzerland has no special procedures for commercial disputes.
The main motivation of the Swiss Parliament, as European
lawmakers, was to make justice more accessible and promote
amicable solutions rather than imposed decisions. The preparatory
works of the CPC are very clear about this:
The courts must not be entered into in a hasty manner. Legal
action should be the ultimate way to pacify a conflict situation. The
court is not a commercial company concerned with marketing and
sales. It is an authority. Its mission is to settle disputes that the
parties cannot solve alone, if necessary with the help of a third
party. The settlement therefore has priority, not because it unburdens
all the courts but because in genera the transactional solutions are
more durable and subsequently less costly because they can take
into account the elements that a court cannot. 167.
The preparatory works of the CPC168 reveal European and
international sources of inspiration for the Swiss legislature. The
Directive 2008/52 / EC169 is specifically mentioned in the message,
and so is the Green Paper on alternative dispute resolution in civil
and commercial law170. Several legislations are also mentioned, such
as the Belgian Judicial Code, the Civil Procedure Rules (CPR) of
Great Britain, Austrian law, German law, French law and Dutch
law. There are also other, more distant sources like the Canadian
law, US law, the Argentine law and the Australian law.
167

Message CPC, Titre 3.2 Key points of the project, basic objectives:
Strengthening of alternative dispute resolution, 6860.
168 Message CPC, Titre 4.3 Alternative dispute resolution and mediation,
6870-6873
169At the time of writing the message, it was the proposal for a Directive on
Alternative Dispute Resolution on certain aspects of mediation in civil and
commercial matters (Message 6870)
170 Green Paper on alternative dispute resolution in civil and commercial
law on the 19th of April 2002, COM (2002) 196 final, specifically cited in the
Message (6870) and the proposal for a Directive of the European Parliament and
the Council on certain aspects of mediation in civil and commercial matters
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b) moderate approach of Swiss legislator:
Compared with the foreign regulations on mediation, the Swiss
legislator, however, has a moderate choice in several respects:
- First of all, only the judicial mediation, that is to say the
mediation which occurs during the introduction of a judicial
proceeding or during it, is covered by the provisions of the CPC.
Voluntary mediation is not regulated.
- Moreover, there is no specific rule on the suspension of the
limitation period because, within the framework provided by the
CPC, the limitation period is suspended by the initiation of the
proceedings in court. This means that a mediation that is not within
the scope of the CPC rules does not benefit from the suspension of
the limitation period171 - which is restrictive compared to other
European legislation and to the text of the Directive 2008/52 / EC172.
- On the other hand, the Swiss legislator did not wish to impose
on the cantons a general rule on the right to legal aid in mediation
leaving the choice to the cantons to legislate on the matter. This
result in very different situations among the cantons, some providing
legal aid for mediation and thus promoting the use of mediation173,
other cantons offer coverage of legal aid provided that the mediator
is a lawyer174. Some cantons have given up offering legal aid for
mediation which is, undoubtedly, stopping the development of
mediation175.
171To

note a peculiarity of the Swiss law to allow the parties in certain cases
to suspend the contractual limitation period waiving to invoke the exception of
prescription in the context of article 135 CO 2 Ch.
172Article 8 of the Directive 2008/52 / EC. Note that the provisions of the
Directive apply to both judicial mediation and mediation initiated by the parties
outside any proceedings under Article 3a. of the Directive.
173 This is the case of the canton of Fribourg and Geneva canton in which
extrajudicial assistance may be requested as well, meaning for mediation outside
any civil proceeding; Pastore, F., Sambeth Glasner B., Mediation in the unified
Civil Procedure Code, Lawyer Review, 8/2010, p.334.
174 It is the case of Argovie canton.
175 It is the case of Vaud canton.
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- There is no federal regulation on the accreditation of mediators;
this area is also entrusted to the cantons176.
- The Swiss legislator has not considered proper to provide, at
the federal level, any incentives to mediation regarding the
procedural costs as it is the case in several European countries177.
- Finally, the Swiss legislator has followed the principle that
using mediation is strictly voluntary and did not foresee any
compulsory mechanism for information on mediation or mandatory
mediation session, as it is the case in a number of European countries.
c) The Swiss Federal Law on Mediation: the Articles 213-218
and 297 of the CPC178.
The Swiss legislator, like other European legislators, opted for
brevity. He left a great freedom to the parties to organize the
mediation process. The seven articles of the CPC primarily target
the relationship between mediation and judicial proceedings.
Thus, Article 213 CPC deals with the mediation that replaces
the conciliation procedure. The parties request it and the conciliation
176 In

the canton of Vaud, these are the Regulations on civil mediators from
the 22nd of June 2010, which determine the conditions for approval, independence,
neutrality and impartiality of the mediator, which affirms the principle of
confidentiality of the mediation and create a commission to review the nomination
files on the list of approved mediators by the District Court. This list is available
to the courts which are responsible for making it available to the parties. The
requirements to be registered as a certified mediator are specified in the Vaud Act
of introduction of unified CPC, called the Code of Vaud Civil Procedure
www.vd.ch under Legislation.
177 In the Czech Republic, 80% of legal costs are reimbursed if the parties
reach a mediation agreement. In Romania, a reduction of litigation costs is also
planned. This is still the case for the draft law on mediation in Latvia. In Poland,
the legal costs can be charged to the party who refuses to participate in the mediation
without good reason.
178Mirimanoff, J., Mediation in civil and commercial matters and Mediation
(s): General sketch in Mediation in the Swiss legal system, sustainable justice in
regard to the third millennium, Lichtenhahn Helbing, 2011; On the entry into
force of the CPC and a comment on its provisions, see Haldy J. The new Swiss
Civil Procedure Helbing Lichtenhahn 2009.
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procedure is replaced by a mediation. The request can be made in
the application for mediation or conciliation hearing. If mediation
is unsuccessful, the conciliation authority issues the authorization
to proceed.
Article 214 CPC deals with the mediation that takes place during
the proceedings in the first court. It is expected that the court may at
any time advise the parties to proceed to mediation. Similarly, the
parties may file a joint motion to open a mediation procedure179.
This provision does not prevent a party to request the mediation to
the court and in this case, this request will result in a discussion at
the hearing. If the other party agrees to that request, the mediation
can begin.
Article 214 CPC also provides that the judicial process remains
suspended until the revocation of the request by one party or to the
communication of the termination of the mediation. There is no
question here of a suspension mechanism of the limitation period
itself, because the period is suspended due to the commencement of
the proceeding. This provision implies that the judge will suspend
the proceedings of the case pending the process and outcome of the
mediation.
It is perfectly conceivable that the judge and the mediator are
in contact at this stage to inform the court of the beginning and the
end of the mediation.
The CPC is silent on the possibility for the judge to appoint a
mediator, although this is sometimes done, it is simply expected
that the judge can advise to the parties in regard to mediation.
Article 215 CPC regarding the organization and conduct of
mediation. The Swiss Parliament has given freedom to the parties.
The organization and conduct of mediation will be coordinated with
the mediator, keeper of the framework of mediation.
179 The

choice of the terminology mediation procedure is not very happy.
It would be better to speak of mediation or simply mediation as it is the case in
other sections of the CPC.
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Article 216 CPC reiterates one of the founding principles of
mediation that can be found in most European and international
regulations, namely confidentiality. Although the boundaries of
what constitutes the confidentiality of mediation are sometimes
difficult to identify, the affirmation of the principle is essential in
the regulation. This article also specifies that mediation is
independent from the conciliation authority and the court. This
means that the mediator or the parties and their lawyers are not
accountable to the court in relation to mediation.
Article 216 paragraph 2 CCP also provides that the statements
of the parties cannot be taken into account in court proceedings.
The ratification of the agreement reached in mediation under
article 217 CPC180. This article specifies that the parties may request
the ratification of the agreement in the context of mediation and
that this ratified agreement has the same effect as a final court
decision. The voluntary nature of the request for ratification of the
agreement should be emphasized. In practice, the demand for
ratification of the commercial mediation agreement is quite rare.
However, the possibility of seeking ratification can be a favourable
argument to initiate mediation in the business world. The doctrine
also considers that a mediation agreement reached outside of the
CPC provisions should benefit from the ratification by the court,
although this is not expressly provided for in the CPC181.
Article 218 CPC stipulates that the costs of mediation are to be
paid by the parties. Free mediation may be requested in family law,
for non-property matters, and only under certain conditions182.
180 Note

that in some jurisdictions the word accreditation is used rather than
ratification to designate the same process. Unlike the Swiss law, Belgian law
provides that the request for ratification can be done at the request of one party
(Article 1733 CJ for voluntary mediation and section 1736 CJ for the court
mediation).
181Pastore, F., Sambeth Glasner B., Mediation in the unified code of civil
procedure, the lawyer review, 8/2010, p.332.
182Article 218 al.2 CPC
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As mentioned above, the CPC provides that the cantons may
introduce additional fees, and some cantons have done so
successfully. Predictably, in the cantons concerned, we witness a
higher development of the mediation than in the cantons where no
additional regulations have been provided.
It must be emphasized that Article 297 CPC provides for a very
special mechanism to the extent that it allows the judge to urge
the parties to try mediation. Surely this provision is limited to
family law, in matrimonial proceedings when the court will hear
the parents personally to address the fate of children. The fact remains
that it is a strong message from the legislator regarding the usefulness
of mediation and the role to be played by the judge to encourage the
parties to move towards an amicable way rather than courts. Today,
even some judges make use of this provision in order to refer the
parties to mediation.
II. Commercial mediation in Switzerland
a) Calling for judges and lawyers
In spite of the provisions of CPC, which apply to all civil and
commercial proceedings, and the clear intention of the legislator to
promote mediation in all areas, mediation is still struggling to make
its way in Switzerland. Thinking in terms of amicable methods of
conflict resolution is far from being systematic in the business world
or among lawyers specialized in commercial cases183.
When considering an alternative to the court in a commercial
dispute in Switzerland, lawyers would rather refer clients to
arbitration184. The practice of mediation under the provisions of
CPC, or outside a legal process is progressing slowly but surely.
183Aside

judicial conciliation, to which the parties are obliged to submit
since it is now a mandatory procedure, except for the situations provided by law.
184 Imhoos, C., Commercial mediation in connection with the arbitration, in
mediation in the Swiss legal system, sustainable justice for the third millennium,
Helbing Lichtenhahn, 2011, 113-148.
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As in other countries, few judges currently suggest mediation
to the parties in practice. Some are also not at all convinced of the
usefulness of mediation. This is sometimes a lack of information on
mediation, or training on how to introduce mediation to parties and
their lawyers. Some judges fear to minimize the labour of the court
by proposing mediation, or give the impression they do not want to
take the case. Notwithstanding the provisions of CPC, some judges
consider that if the case is already in court, it is too late for mediation.
Much of the judges do not clearly distinguish the difference between
mediation and conciliation, considering that if the judicial
conciliation is not successful, the case is lost for the amicable
methods and that only a judgment may be justified for the case or
the parties. There is also a certain suspicion of the judges against
the mediators, their training and their skills.
Some judges are more confident in the process when the
mediator is a lawyer and when they know the mediator. They see in
the legal training of mediators the assurance that the mediator will
be able to give good guidance to the parties and provide the court
with an agreement that makes sense.
The promotion of mediation made by the lawyers to their clients
is often too shy, or nonexistent. This also constitutes a major
challenge for the development of commercial mediation in
Switzerland185.
It will take time, patience and training for judges and lawyers
in Switzerland in order to start considering mediation more
concretely. Efforts must be made to understand the complementarily
of mediation and conciliation process and assimilate the interest or
support the referral to mediation can bring in the practice of the
judge or lawyer. Substantive work must be done in order to inform
judges and lawyers on the usefulness of mediation as a tool they
185

On this topic, Lévy, C., The advantages of mediation for the lawyer, The
lawyer Review 11-12/2013, 470-476.
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can use in managing their cases and thus meet the parties interest
to have their case handled differently than by force and coercion.
b) The mandatory judicial conciliation  its impact on mediation
The Swiss legislator has made the judicial conciliation186
mandatory, with no exceptions187, on the provisions of the CPC.
This had a negative impact on the development of mediation. There
are similarities and connections between conciliation and mediation,
although there are also fundamental differences188 between these
processes. In the spirit of the majority of judges and lawyers and
their clients, compulsory conciliation constitutes a framework for
trying to get an agreement and which moreover is free.189
Lack of training course190 leads to some reluctance to mediation,
seen as another process in which attempts to reach an agreement,
186

Article 197 CPC.
Divorce proceedings are an important exception to the mandatory
conciliation under section 198 c. CPC. For other exceptions and the ability to
waive the compulsory conciliation, see the articles 198-199 CPC.
188 The conciliation is often limited to a negotiation on positions, assisted by
the conciliator judge. Mediation allows the parties to be accompanied in a principled
negotiation process involving researching for interests and working on options.
The time made available in a non-judicial context is also an essential element of
the distinction between conciliation and mediation. In the wheel of Fuitak,
conciliation would be to move from phase 1 (description of requests - problematic)
to Phase 4 (Solution); see also the distinction between the two processes:
Guy-Ecabert, C., Conciliation or mediation? Guiding the judge and the litigant
with an analysis between the processes, RJN, 2011, 19-39.
189
Conciliation is free to the extent that the litigant who brought the case to
the court proceedings - and thus paid the court fees - will not have to pay an
additional amount to the judge conciliator unlike mediation where mediators
fees are paid by the parties. This gratuity does not take into account the indirect
costs related to legal proceedings (time, availability, impact on business, the
profitability of the business, loss of motivation, stress etc.)
190 I think mainly about listening and communication techniques, based
bargaining, the role of the non evaluator neutral third party, the horizontal report
that the parties have with the mediator when they have a vertical relationship with
the conciliator judge instead, in a non-judicial context and the time that is available
during the sessions.
187
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which is not yet widespread and in which we will be placed in the
presence of a third party who decides nothing and has no
enforcement power and that will be paid for! If we follow this
thinking and because mediation is not mandatory, why waste time
even if conciliation did not succeed?
This rather basic but common approach is induced by the binding
character of the conciliation and the voluntary nature of mediation191.
The tools of communication and listening are not however
restricted to mediators. Some judges-conciliators were also trained
in these techniques to help the parties to find amicable solutions in
the context of the conciliation hearings. This approach is encouraged.
For some, the choice and the use of these tools will be an interesting
extension for their conciliation practice and the training will help
them refine their methods and practice in concrete cases. For other
judges, this training will certainly be a total discovery.
The interest in this training will not be shared by all judges.
Conciliation and mediation are nevertheless distinct processes, within
a framework and with different stakeholders192. Some cases are more
suitable to conciliation due to multiple factors, others should be directed
to mediation in order to allow the parties to re-establish a dialogue and
find amicable solutions in a non-judicial context. Both can however be
complementary. In some cases, there could be a referral to mediation
in the context of a conciliation which would have advanced well but
that would reach an impasse. Conversely, a case that does not advance
in mediation could benefit from conciliation, in a more formal
framework and a more formal place and a different relationship between
the participants and the third party, the judge-conciliator. We still need
191

It is interesting to note that in the European Parliament study in 2014
cited above (op.cit 1), one of the measures proposed to promote mediation is
precisely to make the process or the start of the process mandatory.
192 Guy-Ecabert, C., Conciliation or mediation? Guiding the judge and the
litigant with an analysis between the processes, RJN 2011, 19-39.
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to do a lot of work in Switzerland for a harmonious flow between these
different processes193.
III. The actors of commercial mediation in Switzerland
Among the actors of commercial mediation in Switzerland, we
can name the commercial mediators, the Swiss Bar Association
(SBA), the Chambers of Commerce, the Swiss Chamber of
Commercial Mediation (SCCM), some international organizations
headquartered in Switzerland, universities and training centres.
In most cases, Swiss mediators are generalists, i.e. they are not
only engaged in commercial mediation, but also in the family
mediation or penal mediation. A true specialization requires more
cases of mediation.
Most commercial mediators are lawyers or jurists who have
taken one or several mediation training and are accredited by a
recognized body, such as the Swiss Bar Association (SBA)194, the
Swiss Federation of Mediation Associations (WSF), Swiss Chamber
of Commercial Mediation (SCCM) or foreign organizations like
the Chamber of mediation and Arbitration of Paris (CMAP), the
Centre for effective hassle resolution (NDRC) and other
accreditation bodies of foreign mediators.
Currently, most mediators also exercise another professional
activity, except for the mediators who work in institutions.
The Chambers of Commerce of various cantons are actively
involved in the promotion of commercial mediation in Switzerland.
For several years the chambers have shown great enthusiasm for
developing mediation by organizing conferences, training and
breakfasts of mediation and offering mediation services to their
members. They also drafted the Swiss Regulation on Commercial
193 Mirimanoff, J., and Vigneron, S., Free movement of disputes,
CEDIDAC  Amicable Dispute Resolution in the new CPC  October 2009.
194 In recent years, an increasing number of lawyers train to mediation and
request the recognition of the specialty of mediation with the FSA. This enthusiasm
should contribute to the development of mediation in the different Bars.
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Mediation of the Swiss Chambers of Commerce195. In some cantons,
however, we are witnessing a slowdown of this popularity resulting
in the organization of less activity and less communication on
mediation. This is mainly due to the fact that the chambers did not
have the expected return in regard to the Swiss Rules of Commercial
Mediation and there have been very few cases of mediation
introduced in the Chambers. Recently, following the judgment of
the Federal Court on the 9th of May 2012196 mandating the
appointment of a trusted person to manage internal conflicts within
companies, there is a renewed interest of Chambers of Commerce
for amicable methods of conflict resolution. Thus, the Chambers
met to propose a provision of trusted service to manage internal
conflicts to the company197.
One can also cite the Swiss Chamber of Commercial Mediation
(SCCM), which includes commercial mediators throughout
Switzerland. The SCCM is an accreditation body of commercial
mediators. This chamber is organized in sections in each town with
an entity at the federal level. It is an umbrella organization for the
mediators in the commercial area to meet and exchange ideas. The
195 The Swiss Rules of Commercial Mediation of the Swiss Chambers of
Commerce can be ordered from the Chambers of Commerce. Furthermore, the
websites of the Chambers of Commerce inform members on the mediation process
and gives all relevant information in order to begin mediation under the auspices
of the Chamber concerned. Some Chambers of Commerce offer mediation clauses
on their site, others reserve this information for their members.
196 TF 2C_462/2011, www.bger.ch.
197 On the website of the Vaud Chamber of Commerce and Industry (CVCI)
we read: The CVCI offers a new service enabling employees and/or employers
to grasp when an internal conflict arises, in order to quickly establish a procedure
and designate a person of external confidence.
This service responds to the Federal Court judgment requiring each company,
regardless of the size, to have a system of management and conflict prevention.
Note that the term mediator does not appear in this communication, but only
neutral, independent and impartial trusted person.
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SCCM regularly organizes conferences and has a website to find
the accredited mediators in the different cantons.
Internationally, it is interesting to quote the World Organization
for the Protection of Intellectual Property (WIPO), headquartered
in Geneva that has developed regulations on the specific mediation
for disputes on intellectual property198. WIPO has established a list
of approved mediators.
Another example of actors in the world of commercial mediation
is the Court of Arbitration for Sport (CAS), which recently reviewed
in depth the Rules of Mediation and which seeks to promote
mediation and arbitration for sports disputes in general199. The CAS
also has a list of accredited mediators in Switzerland and in multiple
countries.
The promotion of mediation begins with education at all
levels200. Several Swiss universities have understood the importance
of teaching negotiation and mediation and offer courses according
to various formulas.
At the University of Geneva, for example, the Negotiation and
Mediation is a mandatory course taught in the law school (ECAV)201.
The course is taught both in the form of ex cathedra courses and in
seminars.
198 On

the WIPO website one finds mediation rules in the field of protection
of intellectual property (www.wipo.int/amc/en/mediation/rules), and examples of
practical cases that were submitted to the mediation (www.wipo.int/amc/en/
mediation/case-example.html).
199 www.tas-cas.org/mediation-rules  Note that there is no mention here of
the disciplinary proceedings but other litigations, including commercial ones, that
go to TAS.
200 The importance of university education but also at the secondary level is
highlighted in the findings of the 2014 study of the European Parliament on the
Directive 2008/52 / EC, op.cit 1 above.
201 ECAV, the training from the University of Geneva is compulsory for all
young lawyers graduates who wish to start a legal traineeship.
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At the University of Lausanne, Mediation and alternative dispute
resolution in civil and commercial matters is proposed by the Faculty
of Law in several master programs. In recent years, the course is
open to students of HEC (Hautes Etudes Commerciales), which
allows having as audience future business men and women and future
lawyers. Students can learn and work in seminars in the field of
mediation.
At the University of Neuchatel, there is a course of amicable
methods of conflict resolution at the Masters program in Law. One
also highlight the important work done by the Centre for Research
on amicable and judicial methods of conflict management (CEMAJ)
which regularly organizes conferences on mediation.
We also mention the Kurt Bosch University Institute in Sion
(IUKB) that issues a diploma and certificates in mediation.
There are also many basic training and continuing education
that are offered each year to the attention of the mediators and the
public.
All these courses and training contribute to the development of
mediation through a better understanding of the process and by the
growing number of students and professionals, who during their
university studies or training, have been led to reflect on the different
methods of conflict resolution in receiving specific training on
mediation.
Conclusion
The regulation on mediation at the federal level in Switzerland
came into force on the 1st of January 2011. Since then, numerous
seminars were organized and professional and university courses
have multiplied. The interest in commercial mediation is present in
the world of informed businesses and among jurists and the practice
evolves slowly. It will take a few years for commercial mediation
to gain its rightful place in the landscape of conflict resolution. Many
members of the judiciary, academia and the business world are
contributing to this positive development.
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UNITED KINGDOM
MEDIATION IN THE UNITED KINGDOM
Sir Alan Ward,
Honorary Judge at the Court of Appeal of England and Wales,
Chair of the Civil Mediation Council in United Kingdom
It is a great honour for me to address this distinguished audience
on the functioning of justice in England and Wales, and I am very
grateful to you for inviting me to share with you our experience on
the role that mediation has in the administration of our justice.
What is the history of mediation in my jurisdiction?
I can go back over forty years ago, in 1971, when the family
chamber of the Supreme Court introduced a directive on the practice
of matrimonial conciliation and required the courts to refer cases of
divorce to a probation officer in order to lead what they called a
conciliation. Conciliation or mediation is now part of the
proceedings of family conflicts when children, money or property
are involved. The civil courts were slower in importing the mediation
from the United States, but the benefits have begun to be felt,
particularly in the commercial court, in the 1990s. The Civil
Mediation Council (CMC) of which I am Chairman was created in
2003 to train and certify mediation trainers and to promote mediation
in all its forms. There is a section specialized in family matters: the
Family Mediation Council (FMC).
How will the mediation begin to develop?
The engine behind the unquestionable success that mediation
enjoys today was in the beginning, and still is of course, the
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enthusiasm and competence of mediators and trainers in mediation,
that have highlighted the advantages in terms of savings of cost,
time and emotional energy for the parties that are usually blocked
in their conflicts. Its success was recognized by the judiciary, which
led the Ministry of Justice to meet the growing demand for support
to mediation in family court, civil and labour arbitration. Without
the encouragement of the judiciary, mediation would have never
had the dominant position that it has today, which was described by
Lord Neuberger, the President of the Supreme Court, as precious
twin of the trial.
He stated in a speech in 2010:
Promoting and facilitating the use of ADR in cases where they
constitute a real advantage for the parties, in view, in particular, of
the flexibility of the rules, the flexibility of these procedures and
their ability to offer issues that could not be brought to court is a
benefit not only for litigants, but also for the judicial system. It is
beneficial because it ensures that only the cases that have a real
need, a real need for a court decision may use the limited resources
of the judiciary. 
Lord Dyson, Master of the Rolls and Head of Civil Justice,
wrote in the preface of the manual on ADR of Jackson, distributed
to all judges:
ADR is now an integral part of the practice of each lawyer. If
ever there was any doubt about this consensual dispute resolution
... serving the public interest, it ended. The consensual resolution ...
is an essential aspect of every civil society. The efficiency of the
promotion of ADR is unquestionably of public interest. 
Sir James Munby, president of the Family Court, author of a
recent directive on family mediation in England and Wales, seen as
a guide for judges, said:
Mediation is a well established part of the dispute resolution
process which the family court is part of. It is important that judges
be aware of the benefits that mediation can offer in resolving conflicts
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between separated parents and keep in mind, when the cases come
before them, that they can use mediation. 
The advantages of mediation described by these three senior
judges of the civil and family law, will affect the judges.
How does mediation take place in practice?
Currently, within the family court, apart from exceptional cases,
as for example, domestic violence or child protection, a hearing is
scheduled for all family proceedings, and each applicant is
encouraged to follow a session on confidential information session
on mediation (MIAM). The parties have the opportunity to meet
with a mediator who informs them about the benefits of mediation
and the possibility of reaching an agreement for the children or
property division and financial problems. Legal aid is now possible
for the information hearing. Mediators must be qualified and
approved by the board of family mediation.
The information sessions were also recently introduced for
disputes in the labour law within the Labour Court, but they are not
put in place before the commencement of the proceedings in the
civil courts. The proceedings in the first courts and the high court
are governed by the Civil Procedure Code issued in 1998 to
implement the reforms proposed by Lord Woolf, the Master of the
Rolls at that time. Although the ADR methods are not mentioned as
the main objective in any civil litigation, settlements should be
encouraged, cases must be dealt with expeditiously and costs must
be proportionate. England procedural costs are high and they are
becoming a concern, as Lord Justice Jackson reported after
conducting a study:
There should be a serious campaign to ensure that all lawyers
and judges are properly informed about the benefits that ADR can
bring, and to alert the public and small businesses.
The government accepted its recommendations and the amended
rules now require that lawyers provide advice at all key stages of
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the case to ensure that their client has sufficient information on
ADR and on mutual agreement procedures and on the penalties that
could result out of the unreasonable refusal to resort to ADR.
The absence of information from the lawyers can be regarded
as a professional negligence.
Regarding the judges, they are said to have a more active role
in the handling of cases and the resulting costs, which include the
duty to encourage the parties at each stage of the proceedings to use
appropriate ADR methods. While the court can and should encourage
mediation, it cannot compel the parties to resort to ADR if they do
not want to. The court may, however, order the suspension of the
proceedings so that mediation can take place. The court may order
the payment of additional charges against the party who
unreasonably refused the proposal to use ADR.
The Court of Appeal has clearly encouraged the use of
mediation. A decision of my court of appeal in 1999 was one of the
first from a succession of statement of the court of appeal presenting
the virtues of mediation and rebuking the parties for their folly to
waste considerable amounts of money in disputes that should have
been settled amicably. The latest decision in a long line is a judgment
of Lord Justice Briggs (see PGF II SA v see OMFS Co Ltd [2013]
EWCA Civ 1288) which states that the constraints that affect today
the provisions of the State resources for the conduct of civil cases
(and that seems likely to continue in the near future) call to put
more emphasis on how to ensure that the referral to the court, either
for trial or business management, be reserved for the disputes that
really belong there. It is the parties that have the responsibility to
engage in an ADR process, since it offers the perspective of a just
process and the cost is proportional. Going to court to solve a case
which could have been resolved quicker and at a lower cost in an
amicable way, is a waste of resources, and so it is involving the
court to encourage the parties to use to an ADR process, given its
relevance.
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As evidence of its own commitment to mediation, the court of
appeal has established a mandatory referral to mediation in each
case where the amount in dispute is now below or equal to £ 250,000.
In 2013/2014, 51 cases were sent to mediation; in 17 cases the parties
reached mediation agreement that was successful in 12 cases. A
survey conducted by CEDR (Centre for Effective Dispute
Resolution) reveals that approximately 9,500 mediations have taken
place in the last 12 months, an increase of 9% compared to last
year. 75% of the agreements were reached the same day and 11%
soon after. It is estimated that these mediations represented over 9
billion pounds in commercial matters, and have saved 2.4 billion
pounds in time management, productivity, relationships and legal
costs. The mediation fees were 22.5 million pounds, an incredible
return on investment compared to the generated savings.
Judicial and governmental incentives
At the conference of the Civil Mediation Coucil, fifteen days
ago, Lord Faulks QC, State Minister of Justice, acknowledged that
the success of mediation and other dispute resolution methods,
leaving unnecessary litigation outside courts is the cornerstone of a
more efficient and more profitable justice system.
A significant initiative is the automatic referral to mediation,
without judicial intervention, in all cases where the amount in dispute
claimed by the parties is less than or equal to 10,000 pounds.
Mediation is conducted by telephone by the trained personnel of
the court. This service is currently reviewing more than 11,000
referrals a year with a success rate of 63%, saving nearly 9,400
hours of judicial hearing. 95% of users are willing to use this new
service. In its efforts to make time savings of an unprecedented
financial challenge, the Minister of Justice had to reduce the court
staff but assured, when the CMC conference took place, that each
court will have at the end of the month a information brochure to
promote the national association of trainers in mediation and
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encourage the referral of cases to mediation. The website of the
Department of Justice will be improved in order to inform the public
about civil and family mediation and to provide an easy access to
the CMC and the FMC.
An important fact is that the Ministry has promised to reconsider
the mandatory information session on mediation in civil matters.
The government is also considering proposals to introduce the
European directive on ADR in our national law starting from June
2015.
The Ministry of Justice and the Department for Business,
Innovation and Skills examine the potential of mediation for
resolving online disputes. Since 2011, the departments and their
agencies continue to set an example by using ADR to resolve their
legal disputes that could otherwise lead to legal proceedings in court.
This commitment has helped save taxpayers at least 400 million
pounds. The ministry has been working since 2012 to persuade small
and large companies to use mediation and to insert to this end a
mediation clause in all contracts if that is possible.
The Civil Mediation Council supports these initiatives and works
closely with the ministry and together we are confident about the
future of mediation.

313

314

III. THE EMERGENCE OF GOOD
PRACTICES
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HOW TO INTRODUCE MEDIATION IN OUR
LEGAL CULTURE?
Jean A. Mirimanoff,
Co-founder of the Swiss section
Sworn mediator, Honorary magistrate
Preamble
The theme of our meeting - Perspectives on judicial mediation
- is an important step leading us to the tenth anniversary of our
association on the 19 th of December 2013 202, the European
Association of Judges for Mediation (GEMME), an NGO with
consultative status with the Council of Europe203. This close Jubilee
is an opportunity, after the evaluation of today, to draw a lesson for
us, judges, mediators, lawyers and other friends of mediation, and
to seek out the priorities for our future action at national and
European level.
In this context, we will first examine the particular character of
the Renaissance of mediation in our country (1), then by recalling
202 GEMME was founded on the 19th of December 2003 by Guy Canivet,
First President of the Court of Cassation in Paris, Béatrice Blohorn-Brenneur,
President of the Court of Appeal in Grenoble and Eric Battistoni, Judge of First
Instance in Belgium. It quickly gathered representatives from Germany, Belgium,
France, Italy and now has 20 national sections among member countries of the
European Union and EFTA.
203 Paradoxically, GEMME has not yet acquired a similar status with the
European Union, while it is mainly open to members of these countries by its
statutes.
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the obstacles it still faces there in the field (2) and finally by
identifying measures to promote its inclusion in our legal culture
(3), before concluding on possible courses of concrete commitment.
Let us briefly indicate the definition of mediation recently
proposed by the Conference on Private International Law in Hague
which has the merit of being firstly clear, simple and precise,
secondly recognized internationally, and finally, the drafting of
which clearly shows its membership of participatory justice204:
Mediation can be defined as a structured voluntary procedure
whereby a mediator facilitates communication between the
parties to a conflict, enabling them to take responsibility for finding
a solution to their conflict. 205.
1. What Renaissance? What result?
But can we speak of Renaissance about mediation? Yes and
no. Yes, since mediation has appeared in Europe in other ways,
most archaic, from ancient Greece then turned to the Middle Ages
and it was manifested brilliantly in a modern form with the Peace
Treaty of Westphalia in 1648, which ended the Thirty Years War,
which filled with blood almost all of continental Europe206. Former
204 In that it allows to individuals and communities to participate in the
development of the solution to a problem. It carries a right built by and for humans,
as opposed to a law that already exists Marquis Louis, Lex mercatoria and
normative pluralism, in: OSMAN Filiali, (under the direction of), Towards a lex
mercatoria mediterranea, harmonization, unification, codification of the law in
the Union for the Mediterranean, Bruylant / Larcier, 2012 (Preface Ahmed
MAHIOU), p.56
205 HccH, Draft guide to good practice under the Hague Convention of the
th
25 of October 1980 on the Civil Aspects of International Child Abduction, Part
Five, Mediation, established by the Permanent Bureau, May 2011. It is therefore
perfectly reducer to state that the mediation is to settle a dispute: cf. GORCHS
Beatrice, Mediation in Civil Trial: sense and nonsense, in: RTD civ. No. 3-2003,
p. 409-425
206 DUSS - VON WERDT Joseph, Homo Mediator, Geschichte und
Menschenbild der Mediation, Klett-Cotta, Stuttgart, mars 2005; MIRIMANOFF
Jean A., Isnt Mediation is our Culture? Observations on the movement and eclipses
of the plural justice, in : www.richterzeitung.ch March 2010
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mediation even embraced the majority of litigation in many of our
continental European countries until its virtual disappearance from the
early nineteenth century207. No, since this institution does not include a
judicial form, a recent innovation dates back to the end of the last century.
Thus there is on the one hand the Renaissance of mediation
in its conventional form, with the appearance of several associations
over the last twenty years in Switzerland as in other continental
European countries, under the influence of its renewed success in
the Anglo-Saxon world. On the other hand, there is the other
innovation of mediation in its legal form, with the introduction of
mediation in our procedure codes208 over the past two decades in
Europe, under the leadership of the works of the Council of
Europe209 together with those of the European Union210.
207 DOLAN Claire (sous la direction de), Entre justice et justiciables, Les
auxiliaires de la justice du Moyen Âge au XXe siècle, Les Presses de lUniversité
Laval, 2005
208 En Suisse ces deux formes  non judiciaire et judiciaire - ne présentent
aucune différence quant à lautonomie du processus, qui reste dans les deux cas
laffaire des parties et du médiateur.
209 COUNCIL OF EUROPE, Presentation of the second evaluation report of
European judicial systems, Efficiency and Quality of Justice, CEPEJ (2008),
Strasbourg, on the 8th of October 2008; Guidelines for improving the implementation
of the existing recommendation concerning mediation in criminal matters, CEPEJ
(2007) 13, Strasbourg, on 7 December 2007; Guidelines to improve the
implementation of existing recommendations concerning family mediation and
mediation in civil matters, CEPEJ (2007) 14, Strasbourg, on 7 December 2007;
Guidelines for improving the implementation of the recommendation on
alternatives to litigation between administrative authorities and private parties,
CEPEJ (2007) 15, Strasbourg, on 7 December 2007; Opinion No. 6 (2004), the
CCJE, on fair trial within a reasonable time and judges role in trials taking into
account alternative methods of dispute resolution, Strasbourg, 24 November 2004;
Cooperation program to strengthen the rule of law, reduce the length of civil
proceedings, Madrid, July 2001 Conclusion No. 9 c. VI, Mediation and ADR;
Recommendation in civil matters mediation, Rec (2002) 10; Recommendation on
mediation in criminal matters, Rec (99) 19; Recommendation on family mediation,
Rec (98) 1; Recommendation on alternatives to litigation between administrative
authorities and private parties, Rec (2001) 9, www.coe.int
210
European Parliament Directive on certain aspects of mediation in civil
and commercial matters, 21 May 2008 (Directive 2008/52)
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These two movements have had no major global impact in
practice: they have not managed to change the old ways of the
legal world of systematically favouring judicial combat and
arbitration. Indeed, the number of cases referred to mediation
represents in most of our countries a tiny part of the judicial and
arbitration disputes. This situation is additionally obscured by the
lack of official statistics across the country. The efforts of the
associations and the decisions of our legislators therefore are
necessary but obviously inadequate measures to the development
of mediation in our continent.
2. Why is there such a Pavlov syndrome?
Why is access to mediation generally blocked in practice? Why
do the provisions of our codes that prescribe or recommend the use
of mediation typically remain unimplemented? Various cultural,
psychological, political and sociological factors contribute to this
situation.
Cultural obstacles
The legal battle with its rules embedded in our codes of
procedure remains the reference and a must for any dispute.
Reference legitimated both by the centuries-old tradition of Roman
law (alive in our law schools) and unaltered by the deep ignorance
in regard to mediation (still largely shunned or ignored by those
Faculties). The attempts to subject the mediation (judicial nature of
the process) derived, such as the introduction of the trial guidelines,
of the contradictory.
Out of the secondary school, with its law introductory course to
High Law Schools for Lawyers and Magistracy, training future
and key members of the judiciary, who are the persons or classes of
persons to receive in our today countries compulsory, sustainable
and sufficient education on mediation?
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a. Psychological obstacles
Moreover, the fear streams from ignorance, and fears resulting
from the ignorance of the mediation in various and unfounded forms
are still deeply embedded in the minds and behaviour of others.
Fear of novelty can be soothed by the presentation to the judicial
world of mediation as it is: a different and complementary institution
of state justice, which was not designed to replace it as an institution,
but to coexist synergically with it211 . And public information on
mediation, which has not yet been undertaken in many countries,
will help to generate the trust of our fellow citizens about what they
do not know.
The fear of losing power: the judge who recommends mediation
wisely will instead strengthened his authority and can focus better
on all the cases that state justice is more appropriate for. He will
learn not to refer not in order to discharge of heavy or complex
cases. He will recommend it because he will have understood, by
the training he has received, that this method can, in certain cases,
be more beneficial for the parties212 than the civil proceedings, as
it restores or transforms the relationships between the parties.
The fear of losing resources it also there when the lawyer seizes
what its new role in the process213 is, that it leads, in most cases, to
211Michèle

Weil, Sustainable Justice, in: Jean MIRIMANOFF A. (ed.),
Mediation in the Swiss legal system, Sustainable justice for the third millennium,
Helbing Lichtenhahn, Basel, 2011, pp. 227-235
212Justice is at the service of litigants, a goal that has not marked all minds.
Especially when you hear coming from the mouth of such as judges: Judges do
not see the added value that mediation represents for their civil chamber (sic)
213 Schneebalg Avi, The role of the council in civil and commercial mediation,
WCPA / ECONOMIA, Paris, 2003; MIRIMANOFF John Mediation in civil and
commercial matters, in: Jean MIRIMANOFF A. (ed.), Mediation in the Swiss
legal system, Sustainable justice for the third millennium, Helbing Lichtenhahn,
Basel, 2011, c. 5.3. The role of lawyers, pp. 89-90; Gilles LOPEZ, The role of
lawyers in mediation XXX, Paris Symposium May 11, 2012 (forthcoming)
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a win-win outcome in which he is entitled to a legitimate
compensation, and - last but not least - customer satisfaction for
this outcome will also attract the client for other future businesses.
Another negative factor is still widespread in practice is the
positional negotiation214. It leads either to the abdication of the
weaker party or the inevitable judicial fight or to arbitration. And
the principled negotiation, an essential tool in mediation, still expects
to be taught in most of our law schools in a compulsorily, sustainable
and adequate manner, while it has proven itself215, and the same
goes for collaborative or cooperative negotiations216. What will
happen to the future participatory process217?
214 This

is, for many negotiators (the) best modus operandi for their cause
(is) to establish a starting position and to require for the other to submit, often
with arguments its like that and not otherwise, not negotiable. The negotiator
sticks to this position as long as possible and hopes that the other one will give up.
The result is usually: both parties suffer from the rising costs as the negotiation is
blocked; the parties are spending an increasing amount of resources to defend
their position to the detriment of other projects; the relationship between the two
parties is deteriorating; the other party leaves the table and goes to negotiate
elsewhere; one of the two parts gives up but will avoid in the future, to deal with
each other; the one party sells but with the feeling of losing face, it will seek to
make the other pay on long or short term, cf. PEKAR LEMPEREUR Alain and
Aurélien COLSON, Method of Negotiation, Dunod, Paris, 2004, pp. 20 ff
215 This is to avoid the drawbacks mentioned in the previous note, follow the
four steps of: separating people from issues and the dispute; Focus on the parties
interests and not positions; Imagine solutions bringing mutual benefit (win-win);
Basing the solution on objective criteria. See Iynedjian Nicolas, Negotiation, Guide,
edited by R. BAGNOUD, CEDIDAC, Lausanne, 2005; Roger Fisher, William
URY and Bruce Patton, Getting to Yes, Seuil, Paris, 1982; STIMEC Arnaud,
Trading, Dunot, 2005
216 This is a process close to a mediator without mediation, cf. Imhoos
Christophe, Collaborative Practice, dissertation for IUKB, Sion, 2009 (Spring)
217 New institution under French law: cf. FERRE-ANDRE Sylvie,
Participatory procedure convention: a collaborative law for the Mediterranean,
presented to Besancon Symposium on mediation 4/5 April 2012
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b. Political Obstacles
It also perverts mediation and slows its growth by means of the
instrumentalization that is made by the policy by giving it tasks that
are not its own: giving it the purpose to unburden the criminal
justice or civil justice, to conceal deficiencies or their malfunction,
by prescribing it to solve the matter in dispute218 which reduces
the process to a legal framework and kills the creativity to seek the
interests of the parties outside the subject matter, or giving it the
functions of an audit, investigation or recommendations, which is the
job of the Ombudsman, the terminological confusion adding to it.
c. Sociological obstacles
Finally, going broadly beyond the legal world, the treacherous
tendency in recent decades to disempower individuals has gradually
led them to discharge their conflict, to voluntarily place themselves
under the supervision of a lawyer and under the supervision of a
judge, in the vain hope of getting rid of it. Or getting rid of the
conflict is exposing themselves to see it back at a gallop.219
The slow disappearance of these factors will end the
phenomenon we see every day: a Pavlov syndrome that consists,
after a failed position based negotiation following from conflict, to
automatically and systematically use the legal battle or arbitration,
regardless of the human and material costs, regardless of the duration
and complexity of the procedure and - often - the lack of real results.
d. What remedies are there?
The recent EU Directive of 21.5.2008 and its implementation
in national legislation of Member States has had a perverse effect:
218 Cf. GORCHS Béatrice, Mediation in Civil Trial: sense and nonsense, in

:
RTD civ. No 3 2003, p. 409-425
219 ROUVILLOIS Frédéric (under the direction), The society on the risk of
judiciarisation, Litec, 2006
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to overshadow the work of the Council of Europe, translated in
several non-binding instruments220 of international law. But they
have the advantage of still covering other areas as civil mediation,
with a non limited to transnational relations, and above all
accompanied by Guidelines221 to implement mediation in these
fields. However these Guidelines include lines of thinking, practical
recommendations and encouragement to pilot experiences222 in the
public sector and the private sector, and often a combination of
both. They are both a source of inspiration for the promotion of
mediation and a useful reference when the authorities are considered.
To change the way we think and act in regard to the conflict, to
break the conditioned reflex (or Pavlovs syndrome), in short, to
introduce mediation in our legal culture, we must insist on
awareness of judicial institution, professionals and court users and
the public in general (CEPEJ 2007 14, ch.3. Awareness, paragraph
37).
Or for future actors this in order for this awareness to be effective
it will go through a mandatory, sustainable and sufficient stage in
Law Schools and Magistracy, as if this was not the case early on
in law faculties. This implies the support, including the financial
support, of the Member States (id.ch.1. Availability).
It remains the awareness of already practicing magistrates and
lawyers, which must be presented other opportunities and other
incentives, especially during their continuing education that should
also cover the mediation.
Without this awareness, what can we expect from the judges?
They should be able to provide information, organize mediation
briefings and, where appropriate, request the litigants to use
220 See

note 8
note 8
222See especially PEL Machteld et al., Customized conflict resolution :
Court-connected Mediation in the Netherlands, 1999-2009, a prepublication on
the occasion of the conference Moving Mediation, The Hague, Nov. 19, 2009
221See
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mediation and/or refer the case to mediation (id ch .1.2. Role of
judges, paragraph 12)223. How can we imagine achieving this without
sustainable, mandatory and sufficient awareness?
Among the appropriate measures to raise public awareness, the
Guidelines cite information and advice centres (id.ch.3.1 par.40),
which also require support. In particular of the judiciary and of the
Bar. But this support depends on the training and awareness of their
members. Everything fits together.
Under this chapter, the Guidelines require, besides the academic
level, that mediation and other forms of dispute resolution should
be included in national education programs (id. Ch. 31 par. 45).
How not to mention the remarkable experiences, but how limited
geographically, conducted in several of our States with the peer
mediation in school224 (the students)? Besides reducing the expected
violence, students, future citizens of our democratic states, are
learning self-confidence, sense of responsibility and to acquire
conflict management techniques, they can and will develop even
later in their social activity. To change our opinion on the conflict
culture, i.e. our legal culture, this measure - that is our deep
conviction  will be delivering on that. 225
223 Cf. MIRIMANOFF Jean A. and PONS Marco, Amicable dispute
resolution, Negotiation, Mediation, Conciliation, and Selective Annotated
Bibliography, Ch. 3.13 in : www.gemme.eu
224SOUQUET Marianne, Mediation in schools, in : BONAFE-SCHMITT
Jean-Pierre, DAHAN Jocelyne, SALZER Jacques, SOUQUET Marianne,
VOUCHE Jean-Pierre, Mediations, mediation, Ed. Erès, coll. Trajets, Ramonville,
1999; TIMMERMANS-DELWART Joëlle, Become his own mediator, To Know,
communicate, transform conflicts, Social Chronicle, Lyon, 2004; (under the
coordination) Mediations in schools, the Social Policies, Brussels, 2005; PINGEON
Didier, Battle with violence: academic peer mediation, IES Editions, Geneva,
2007; PINGET Bernard, School peer mediation and transgression: History an
apparent paradox, in: Papers section of Education, No. 127, June 2010
225BONAFE-SCHMITT Jean-Pierre, The transformative dimension of
mediation, in: Papers section of Education, No. 127, June 2010
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Finally, the Guidelines represent a set of appropriate and
effective measures because they are considered interactive and
interdependent.
The above does not alter the fact that other measures will be
needed to implement the mediation226, our purpose is being limited
to those affecting our judicial culture. The development of mediation
in Canada, the Netherlands and the UK was largely boosted by the
support of authorities, the reiterated, strong and manifested support
at all levels. 227
Conclusions
The findings summarized above and the extent of remaining
tasks in order to change our judicial culture can seem daunting. Yet
by sharing our experiences of all kinds and targeting the most of
our goals we will achieve within GEMME a better identification of
our priorities in terms of our jurisdictions, our regions and our
country. We know that progress is possible, especially if we have
the support of other associations concerned, the bar, mediators,
chambers of commerce, trade unions, and particularly of the
University. Not to mention our authorities that we, year after year,
try to convince in an unfavourable economic context. Some
experiments conducted or supported by GEMME-Suisse and/or by
its members in this context.
1. a) Awareness and training of future judges and lawyers
Judges play a crucial role in spreading the culture of amicable
dispute resolution. It is therefore essential that they are fully
226CANIVET

Guy, The implementation of mediation and responsibility of
authorities, in : Jean A. MIRIMANOFF (ed.), Mediation in the Swiss legal system,
Sustainable justice for the third millennium , Helbing Lichtenhahn, Bâle, 2011,
pp. 215-225
227
In this regard the message of the Federal Council (Swiss) that the amicable
resolution has priority remained without echo to the cantonal authorities of most
cantons.
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informed and aware of mediation and its benefits (CEPEJ, 2007,
14, c. 3.3. Awareness of the judiciary, paragraph 50)
The pilot educational experience initiated in Geneva by our
national section was to deliver a several training programs to young
trainees or volunteer lawyers or groups of lawyers with the goal reached in early 2011 - to introduce two workshops on negotiation
and mediation within the new School of lawyers. It was made
possible with the sponsorship of the judiciary, the Bar, the Law
School, and mediation associations, including several members
spoke at the training modules, along with the financial support of
the Hans Wilsdorf Foundation. Now all future lawyers and judges
go through this school and they will all have received the initial
awareness essential to the development of judicial mediation. In
other cantons in western Switzerland the Faculty of Law organized
voluntary and optional training, but longer and deeper. These are
undoubtedly the two systems that ultimately should be placed side
by side.
2. b) Awareness of current judges
With the agreement of the judiciary and the GEMME initiative
one or two awareness days, led by experienced mediators, are offered
to judges in western Switzerland for several years. They focus on
negotiation, mediation and conciliation (NeMeCo workshop). After
the initial success, this awareness, optional and continuous, was
dropped, and no longer meets the adhesion of all jurisdictions.
2. Publication of textbooks
To reach the lawyers from other cantons, the courses presented
during the pilot program were the subject of a publication entitled
Introduction to Conflict Management. Manual for practitioners.228
228MIRIMANOFF

Jean A. and VIGNERON-MAGGIO-APRILE Sandra
(eds), Conflict management, manual for practitioners, CEDIDAC, No. 78,
Lausanne, 2008
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With the adoption of a new Civil Procedure Code (CPC) and other
federal and cantonal laws, particularly on the federal law on criminal
procedure for minors (PPmin) introducing mediation and the shy
entry of administrative mediation, this work has been replaced by a
new publication offering a panorama of mediation in Switzerland:
The mediation in the Swiss legal system. A sustainable justice for
the 3rd Millennium229, supported by the same foundation, five out
of the seven authors of this work are members of GEMME, two of
them belonging to the French section: Mr. First President Guy
Canivet and Madam Secretary General Michèle Weil. A fine
example of collaboration within our family. And in the meantime,
to facilitate scientific research in this field, an objective recommended by the already mentioned Guidelines230 (CEPEJ 14 2007, c.44)
our section published a selected bibliography, alphabetical,
reasonable on Amicable resolution of disputes: negotiation,
mediation, reconciliation with over seven hundred references of
books and articles published in French, English and German, which
is available to all people and to all the sections on the site of
GEMME231 , with the support of the same foundation.
3. Cantonal legislation application
In order to take into account the difficulties encountered with
NeMeCo days, at the instigation of the Contact Group for the
amicable settlement of disputes at Geneva 232, the cantonal
Parliament adopted two new provisions in the cantonal judicature
law on continuous training of magistrates adding that among the
recommended areas of conflict management, and providing
229MIRIMANOFF

Jean A. (ed.), see note 10
See note 8
231 See note 22 www.gemme.eu et www.gemme.ch
232Formed in 2008 at the initiative of GEMME-Switzerland and the Swiss
Federation of Mediation Associations (FSM), it includes the representatives of
these associations, the Bar Association, chambers of commerce, the Authorities
230

327

exemptions to allow magistrates particularly responsible to
register233.
Finally the Parliament, aware of the cultural factor developed
here, also said in the same law that it is the duty of judges to inform
the public about mediation and to recommend it234.
4. Permanence of Information on Mediation (PIM)
This centre, established in autumn 2010 in the same premises
as the Permanence of Lawyers and the Notaries, had been called to
our wish and was set up by the mediation associations supported by
the cited Contact Group. PIM has the task of providing free and
twice a week to the public information on mediation, and deliver to
those interested the official list of sworn mediators; the list includes
also the field of specialization. Inaugurated in the presence of judicial
authorities and the Bar, it is not taken yet. It must indeed be
admitted that there were few cases sent to it so far by the members
of these two bodies. Yet it is their duty to make it known, according
to the Guidelines (CEPEJ 2007 14 ch.1.3 para.12 and 13). Meanwhile
PIM has a duty to raise awareness of the public.
5. Establishment of mediators lists
In order to give judges, lawyers and the public guarantees on
the qualification and ethical conduct of mediators (id. Ch.1.6 by ss
20), several cantons in western Switzerland have, under the
leadership of our members acting in their quality as judges, have
created the official bodies responsible for establishing the lists of
mediators available to the public, to keep them updated and - if
necessary - to propose penalties under cantonal law for violations
of the Rules of Conduct for mediators (id. paragraph 19 and 1.9
ch.1.5 par.30).
233Art.
234Art.

13 and 14 LOJ GE
13 LaCC
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6. Organizing conferences and seminars
Like other national sections, our general assemblies are followed
by events designed to improve the awareness of our members on
conflict management. They are held alternatively in
German-speaking and French-speaking Switzerland, and are open
to lawyers, mediators and students. For example, yesterday
conference was held in Lucerne which had the theme The Mediation
and Conciliation Procedures.
7. Support for the school peer mediation (MSP)
The school peer mediation will contribute greatly to the
evolution of our conflict management culture. It has individual and
global effects, both on the short and on the long term, by allowing
the awareness of all students in mediation over several years.
Students can test it on this occasion as parties and as mediators,
under the control of their master trainers. MSP produces a short-term
reduction in violence, improvement of the climate in and around
the school and a better quality of life. And for the short and for
longer term, MSP develops in students a better self-confidence, a
spirit of responsibility and acquisition of conflict management
techniques that they can enhance in their social present and future
activity235. These elements will allow them to have a different vision
of the conflict and how to resolve it, by encouraging our future
citizens to turn to the amicable resolution first. It is a way to end or
mitigate the Pavlovs syndrome mentioned above. Thus the members
of their national sections or GEMME should support the efforts to
introduce or maintain the MSP in their area.
*

*

235See

*

the articles of BONAFE-SCHMITT, PINGEON and PINGET cited
in the note 23
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In short, the experience of our section shows that, despite
sometimes the setbacks and failures, our common determination to
encourage new pilot experiences, the assets acquired for the future
in raising awareness and woven interactive links with our other
partners offer hope that mediation will eventually be able to enter
our legal culture during the next decade.
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MEDIATION IN THE JUSTICE OF THE 21ST
CENTURY: ADDRESSING CONTEMPORARY
ISSUES
Sandra Artukovic Kuntz,
Vice-Minister of Justice of the Republic of Croatia
Dear Ministers, Excellencies, ladies and gentlemen,
It is a great pleasure for me to participate, on behalf of the
Ministry of Justice of the Republic of Croatia, at an important
conference on mediation - a road of peace for justice in Europe.
I would like to express my sincere gratitude to the European
Commission and the French Republic - Minister of Justice and
French courts for organizing this seminar to mark the tenth
anniversary of GEMME, which deserves special congratulations.
Before being appointed deputy minister of justice I have spent
my entire career as a judge, 20 years to the municipal court and 4
years at proximity court. If I am present here is not to focus on my
professional past, as a judge, but to show the articulation of relations
in the legal world - the functioning of courts and judges in the context
of mediation.
All my fellow judges recognize the effort to extend the mission
of the judiciary, starting from the traditional point of view from
which the judge decides on the conflict and applies the legal standard
with authority, to achieve the vision of the judge to bring the closer
the discordance points of the parties and helping them to reach
agreement. Of course, it is easier to apply the standards defined for
a concrete case - as we have learned in classical training, and by
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previous generations, and we feel more comfortable in the role of
the leader in the courtroom, as opposed to that of trying to bring
the parties to imagine many possible solutions to the conflict.
Aware of the challenges in the operation of the courts, and in
order to ensure the establishment and recognition of mediation and
the amicable methods of dispute resolution for citizens, we have
adapted the Croatian regulatory system guided by the experience of
other countries in this field.
Although we are the most recently entered countries in the
European Union, Croatia is one of the first states to adopt the
Mediation Law - entered into force on the 24the of October 2003.
(That year, we also apply for membership to the EU, which was
accepted the following year). In drafting this legislation, we have
incorporated the basic principles of the Recommendation of the
Council of Europe on mediation in civil and commercial litigation,
as well as the Green Paper of the EU on the resolution of disputes in
civil and commercial matters.
In 2011, we adopted a new law on mediation that complies
with the European Directive on certain aspects of mediation in civil
and commercial matters. We incorporated in the mediation law
provisions for the implementation of mediation whatever the stage
of the proceedings was, the place of residence or workplace of the
parties, on the cross-border mediation, the powers and functions of
the mediator, the mediation process, etc.
In order to allow mediation in all types of conflict, we have
adopted a number of special laws, such as the Labour Law, the Law
on Consumer Protection, the Family Act, the code of crafts, etc.
Until recently, we expanded the use of mediation by inserting it
into a specific legal field that we are dealing with in Croatia - cases
relating to inter-ethnic property disputes resulting from the war. I
can also say that the implementation of mediation as a method of
resolving conflicts between citizens and legal persons is one of the
important elements of the judicial reform strategy.
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In addition, I want to emphasize the Croatian government work
for cases in which Croatia is a party in the conflict. As such,
convinced of the benefits of amicable conflict resolution, on the
20th of June 2012, the government adopted some decisions aimed at
encouraging alternative methods and external dispute resolution in
civil cases where a party to the conflict is the Republic of Croatia.
The Committee of Experts meets regularly and proposes regulations
and so far a number of these conflicts have been successfully resolved
through mediation. We also apply the models of pre-bankruptcy
claim agreements whose objective is to avoid bankruptcy and loss
of jobs, while successfully resorting to compulsory mediation in
labour disputes. In addition to a more rational spending of the
Croatian state budget and avoiding an increase in conflicts, as
reducing the workload of civil affairs, it is also about using examples
to encourage the peaceful resolution of conflicts.
We believe that the government will contribute to the promotion
of mediation by taking steps to end specific conflicts through
mediation, through their organizations and institutions, on the basis
of an appropriate regulatory framework that we have established.
For this reason we are now and in the future involved in the effective
implementation of the mediation.
A particular challenge for the future introduction of mediation
concerns the fundamental right of access to justice. The key solution
is to reform the judicial system in terms of broader scope to address
the relations between the parties.
The operation of the EU is not based on autocracy and
centralism, but rather on predefined rules and have already adopted
standards (regulations, directives, framework decisions). An
individual has the right to know the contents of the appropriate
standard, not only for exercising their rights, but also to gain a better
access to justice. The European citizens can neither obtain judicial
protection nor hire a representative - a lawyer- if they do not inform
in due time, on the content of their rights at the European level.
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This is precisely the role of the court mediation centres, specialized
by branches (rights of consumers, farmers, etc.) to present to the
parties the normative world of EU rights and to create a space
dedicated to a better solution through an amicable settlement. Thus,
the courts (civil, commercial, and administrative) keep their original
purpose, that is to say, judge the facts by applying the appropriate
standard. The courts will likely continue in this way to have a lot of
work to do.
In conclusion, the thorough legal regulation and the way of
exercising and defending the rights in such a vibrant legal system
and require that of the EU, will continue to require a person with a
good knowledge of the regulations and of amicable approach to
conflict resolution to ensure early resolution of the conflict. These
circumstances lead precisely to the judiciary mediation and
mediators centres, even outside the judicial system, to give to every
citizen of the EU the possibility to have access to justice and to
choose an appropriate path and a fair resolution of the dispute.
With this approach and the belief that this is achievable, I thank
you for your attention
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FROM THE VOLUNTARY MEDIATION TO
THE MANDATORY MEDIATION IN CIVIL
AND COMMERCIAL MATTERS
Lourdes Arastey Sahún,
Judge, the Spanish Supreme Court
President GEMME Spain
What does the Directive stipulates?
The Directive 2008/52 / EC of the European Parliament and of
the Council on the 21st of May 2008 on certain aspects of mediation
in civil and commercial matters was subject to the mediation of
border disputes, but nothing should prevent Member States to apply
them also to internal mediation process (Recital 8).
The voluntary nature of mediation is derived from its definition
in Article 3 a) Mediation means a structured process, regardless
of how it is named or referred to, in which two or more parties to a
dispute attempt by themselves, voluntarily, to reach an agreement
on the settlement of their dispute with the assistance of a mediator.
This process can be initiated by the parties or suggested or ordered
by a court or prescribed by the law of a Member State.
The last expression ensures that voluntariness, as mentioned
above, cannot be interpreted strictly or even excluding any mediation
that would not be decided solely by the parties to the conflict.
According to the text of the Directive, mediation may appear as a
conflict resolution method, even if it is ordered by a judge or imposed
by law.
In any case, it is for the Member States to develop an effective
method to establish a mediation system.
335

What does the Spanish law provide?
In Spain, the transposition of the Directive occurred belatedly;
it must be said, through the Law 5/2012 on the 6th of July 2012. The
framework of the Spanish law is wider than the Directive. It
addresses civil and commercial mediation attached to the judicial
process in all cases, not just in cross-border disputes.
On the contrary, the Spanish law makes exclusions: criminal
mediation, mediation with public authorities, mediation in labour
or employment, and mediation in consumer affairs.
The law uses the same definition that the Directive, and therefore
uses the same phrase about the voluntary nature of mediation. Article
6 points out that mediation is voluntary. Thus, no one is forced to
go to mediation or to reach an agreement.
Yet the principle of voluntariness is not inconsistent with the
mandatory request to attend the first briefing, the one that intends
to explain to the parties and their lawyers the purpose and content
of the mediation process.
The absence of the parties in cases where mediation was initiated
by the judge, can be seen as a lack of good faith, and allows drawing
the consequences in terms of legal fees. This is why the mediator
should inform the judge when a party does not attend the information
session, which do not oppose the principle of confidentiality.
The voluntary character begins after the information session
and allows the parties to accept or reject the process, and to put an
end to it at any moment.
We have incentives to use mediation after starting the procedure:
in particular, 60% of the legal costs are reimbursed if the parties
reach a mediation agreement.
In addition, one of the tools of the judge to push the parties to
use mediation is in the ability to order the party that refused to go to
mediation to pay legal fees, even if that party wins the trial. Finally,
the procedural law allows the judge to award a penalty (fine) for
procedural bad faith.
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How is the civil and commercial mediation applied in Spain?
Each step of the mediation process is based on free participation
and free access to the dispute resolution method: freedom to use
this method, freedom to pursue or interrupt it, freedom to build by
oneself with the help of the mediator, the final agreement ending
the dispute, freedom to submit or not to the judge for approval, etc.
But without giving up this voluntary nature, we begin to question
the need for tools allowing the judge to impose mediation, or even
to suggest meditation or to order the parties to go to mediation if it
is the case and if the circumstances appear favourable to him. It can
be seen on the document of the European Parliament that if, in Italy,
we could count many mediations, it is because of its mandatory
nature as mediation condizione di procedibilità - for some matters
in which the conflicting relations were numerous in courts.
For the better development of mediation, we can consider two
options: mandatory attendance at the information session and the
effects of the failure of this session. Indeed, the voluntary use of
mediation will only be successful if the parties decision to follow
the process is adopted in full knowledge.
In the Spanish law there is no action to compel the parties to
follow the invitation made by the judge to go to mediation, unless
they have signed a preliminary agreement to submit their dispute to
mediation. If a mediation clause exists, the court cannot intervene
before the parties have tried to use mediation.
Moreover, one also questions whether it should not reflect on
the duty of the lawyer to inform his client of the possibility of going
to meditation and be prepared for the invitation that the court could
make him.
Finally, allow me to refer to conflicts within the labour contract
that are included in the scope of the directive. The procedural law
of the social courts considered as prerequisite to the referral to the
courts resorting to conciliation or mediation within the administrative
authority. It is in our field that GEMME-Spain is now committed to
strengthen mediation and to convince governments to support
specialized services.
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VOLUNTARY OR MANDATORY MEDIATION
IN THE COUNTRIES OF THE EUROPEAN
UNION
Nicole I. Tellier,
Lawyer at the Paris Bar and mediator (EM-CNV and
IFOMENE)
This topic seems to imply both that there would be a choice and
a frontal opposition between two concepts of mediation.
Since the International Forum of GEMME in Aix en Provence
in July 2013, we know that the subject of mediation called
mandatory is no longer taboo. It remains the subject of heated
debates on its principle and its terms.
Mr. Councillor Fabrice Vert, one of the most loyal and ardent
supporters of mediation in France, wrote a column in January 2014
entitled Mandatory mediation, a false good idea236. In England,
Mrs. Borthwick, solicitor specialized in family law, described in
February 2014 the bill on compulsory family mediation in the
following terms: Mandatory mediation - not mandatory
enough237. And about the second Italian legislation in 2013 on
compulsory mediation, lawyer Svatos wrote: Mandatory mediation
strikes back238.Then rising from Star Wars to the Shakespearean
tragedy, exclaimed: To force or not to force, that is the question239.
236

Gazette du Palais, Professional Edition  17, 18 January 2014, no. 17 to 18.
Mandatory Mediation - not quite compulsory
238 Mandatory mediation, the return
239 Force or not to force, that is the question
237
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But is that really the case? Because beyond polemics based on
different philosophical and cultural conceptions and beliefs between
the supporters of strictly voluntary mediation (mandatory mediation
would be the death of mediation) and the supporters of the so-called
mandatory mediation who deplores its lack of development, the
Mediation Directive240 leaves room for nuances.
I  The Mediation Directive in 2008:
It actually defines in Article 3 mediation as a voluntary process
within the meaning (Recital 13 states) where the parties
themselves are responsible for the process, may organize it as they
wish and terminate it at any moment.
The parties are responsible for the mediation process and its
outcome. But then what about the entry into mediation? Can we
compel the parties?
Article 5 of the Directive, entitled Recourse to mediation
(which is the question of the entry into mediation), provides in
paragraph 1 that the judge can invite parties to go to mediation or
invitation to attend an information session.
But invitation or injunction even merely to inform, are often
ineffective in breaking the wall of stubborn refusal of litigants in
their warlike postures, convinced that if they accept mediation they
would lose face, a sign of weakness.
Can we then, in the words of Sir Alan Ward, Honorary Judge at
the Court of Appeal of England and Wales, force a mule to go
drinking at the watering hole of mediation241?
Yes, says the directive.
This is paragraph 2 of Article 5, which expressly permits the
use of mediation, prior to the commencement of legal proceedings,
240 Directive 2008/52/CE du 21 mai 2008 sur certains aspects de la médiation
en matière civile et commerciale
241 See Decision Wright vs Wright on the 27th of March 2013 of the Court of
Appeal, (EWCA Civ.234)

339

either mandatory or whatever is a form of obligation or subject to
incentives or sanctions, whether before or after judicial proceedings.
One thinks of the inadmissibility of the claim or the suspension of
the proceeding, in whole or partially free of mediation, or the first
session, the condemnation of the recalcitrant party to bear the cost
of mediation and / or trial.
Of course, this is not mandatory mediation, let alone granting
it; but only the entrance, the use of a mediation attempt, which can
be made mandatory.
And this mandatory use, constrained, is not a barrier to the access
of the European citizens to the judicial system, as indicated by
Articles 6 of the ECHR and Article 47 of the Charter of Fundamental
Rights of the EU.
The term mandatory mediation is perfectly ambiguous, a
suitcase phrase, which does not reflect the diverse practices of
the EU countries.
II  From the voluntary mediation to the mediation called
mandatory in practice. Is there a trend?
In many EU countries, there is no so called mandatory
mediation. In most countries, the only obligation weighs on the
judges who must advise the parties of the possibility of mediation.
There are few countries, such as Italy and Slovenia that introduced
a generalized mediation system mandatory. Nonetheless, there is
a trend towards the so-called mandatory mediation as in Britain
and France, in family matters.
Italy:
The second attempt was good and after the declaration of
unconstitutionality of the first Decree-Law in 2010, a Law Decree
in June 2013 introduced, to be tested for 4 years, a mandatory
mediation prior to the referral to the courts, in numerous civil and
commercial matters.
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The principle is that the parties must attend a first date
programming where they check with the mediator, the opportunity
and the possibility to continue the mediation. After this first meeting,
the parties formalize or not their agreement for further testing.
Attend the first appointment is a condition of admissibility of
the action. And failing to provide proof of valid reasons, the party
who does not attend the first appointment, may be ordered to pay
the costs of the introduction of the legal proceedings. Lawyers have
an obligation to inform their customers in writing of their duty to
organize and attend this first meeting of mediation.
The Italian system obliges the parties before they go to court,
to meet with a mediator to examine with this one the opportunity
for mediation and make sure that they consent to it or not.
The first mandatory appointment goes beyond the simple
information on mediation. This first meeting is a mandatory test, a
preliminary attempt or a first mediation, depending on the
circumstances and the ability of the mediator to get the parties
involved in the process.
Judges may also, at any time during the proceedings before the
oral pleadings, suspend the hearing and order a referral to mediation.
Slovenia:
It can be said that Slovenia is a pioneer country in mediation.
Since 2001, judges have taken the initiative to promote
mediation. The Ljubljana District Court has established a mediation
program available to parties in civil, family and commercial matters.
This experimental program has been adopted by other courts and
became a normal procedure in such courts.
The development of alternative methods of dispute settlement
then became a priority of the Ministry of Justice. And a law in
November 2009, building on the experience of the Court in
Ljubljana, generalized for the trial courts and courts of appeal, the
rules on all alternatives, including mediation.
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All courts and appellate courts have the obligation to offer the
parties the option of mediation or any other form of alternative
method, in civil, family, business and employment matters. The
courts organize and implement their alternative program either as
an activity organized directly by them or on the basis of a contract
with a specialized centre. An official is appointed by the court to
manage, monitor and evaluate the program. This person organizes
training activities, appoints and supervises the activities of the neutral
parties.
The 2009 Act contains provisions common to all alternative
methods and specific provisions for mediation.
If the parties do not require the possibility of an alternative
method, the judge may at any stage of the proceedings, ask them to
participate in person at an information session on mediation. The
party properly summoned, without any valid reason, who does not
participate in the information session will be obliged to reimburse
the expenses of the other party to the hearing.
Compulsory hearing information may be followed by a
mandatory referral to mediation.
Following its information hearing, the judge may decide to delay
the proceedings and refer the parties to mediation. The mandatory
referral decision should be explained to the parties and contain a
warning about the consequences of a clearly unreasonable refusal.
The party refusing mediation may object to this decision of
mandatory referral to mediation. In this case, the judge must reverse
its decision and there is no appeal.
Whatever the outcome of the court proceedings, the party who
refused the mediation so clearly unreasonable, may, upon request
of the other party, be ordered to reimburse all or part of the costs of
the proceedings. And in order to decide whether the refusal to use
mediation was clearly unreasonable, the judge will consider the
circumstances of the case, the attitude of the parties and among
others, the probability of a mediation agreement and if the delay of
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the proceedings for three months (the maximum for the attempted
mediation) could affect the outcome of the trial242.
Romania:
Commercial disputes must be preceded by a mandatory
preliminary mediation session. For other matters, the judge may
invite the parties to attend an information meeting. This invitation
is made mandatory as the parties must provide proof that they did
participate in the meeting information and that unless their judicial
action is inadmissible.
Hungary:
There is a form of mandatory mediation for disputes between
business partners: a mediation / conciliation must precede legal
action.
And since the law on the 15th of March 2014, in family matters,
the judge may require the parties to attend an information session.
Great Britain (England and Wales) 243:
Sir Alan Ward presented a picture of the history and status of
mediation in Britain. He recalled the tradition of compromise and
cost of trial, and that following the Woolf Report (1999), the
procedural rules had been profoundly modified in particular to
encourage all forms of amicable and negotiated solutions.
Thus, lawyers and the parties are obliged, before starting a
procedure to make known and exchange proves and critical
arguments; it is the pre-work protocols.
The procedural rules give judges broad powers to encourage
the transaction of every step of the process: it is the active case
management or putting into active state. Judges also have a wide
242

Note that these criteria of the Slovenian law are the same as those
developed by the English authorities to assess the reasonableness of the refusal by
a party to go to mediation - cf. Reference Halsey vs Milton Keynes General NHS
Trust (EWCA Civ.576) made in 2004 by the Court of Appeal
243 Scotland, a member of Britain is not treated here, having a legal and
judicial system of its own.
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discretion when making their decision on the costs of the trial and
their attribution to the losing party: judges can take into account the
attitude of the parties before and during the procedure, for finding
amicable solutions.
Thus grew the English cases on the famous concept of Refusal
to mediate. In the previous Halsey reference made in 2004244, the
Court of Appeal has firstly established a list of criteria for assessing
the reasonableness of a refusal of mediation, but also of the opinion
that imposing a mediation to recalcitrant parties constitute a violation
of their right of access to the judicial system and Article 6 of the
ECHR.
In the same spirit and in its 2009 report on the costs of justice
(and looking for ways to master them), Lord Justice Jackson had
recognized that mediation had many advantages and that it was
unused. He however said he could not accept that it becomes
mandatory.
Nevertheless, in Britain there are mandatory mediations in
fact, in the form of pre-judicial alternative service programs, set up
by some jurisdictions, such as maritime Industrial Tribunals or
courts, to which the parties are necessarily directed before entering
the judicial circuit. It is the same to the Court of Appeal of England
and Wales where the pre-court mediation is in fact mandatory for
many disputes whose stake is less than £ 250,000. The small claims
of less than 15,000 pounds, are automatically directed to an online
processing and a mediator by phone.
This trend towards the so-called mandatory mediation
materialized in a law on the 13th of March 2014 (the Children and
Family Act) introducing a compulsory attempt to mediation. The
couples separating and having to solve childcare problems,
ownership, financing, have an obligation to participate in a
Mediation Information and Assessment Meeting245 or MIAM,
244
245

See Note 9
Meeting for Information and Evaluation
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with a mediator. As the name suggests, this meeting goes beyond
the information to the parties since its purpose is to assess the
situation. Without a doubt, as for the first appointment of
programming mandatory in Italy, the objective of MIAM is to
allow the parties with the assistance of the mediator, to try in concrete
for themselves, the benefits of mediation in order to consent to
continue with it.
This is the same process as in Italy: Compulsory testing of
mediation.
This trend toward mandatory mediation also manifests itself
in the minds of some judges.
In May 2013, in fact, almost 10 years after Halsey participated
in the decision that the parties could not be obliged to return to
mediation, Sir Alan Ward, lamented in the judgment Wright vs
Wright246, over the obstinate stubbornness of the litigants to refuse
mediation.
Comparing them with mules stubbornly refusing and against
their interests, to go drinking at the watering hole of mediation
despite all the judges persuasion, Sir Alan wondered if it was not
time to go on and revise the notice of Halsey and compel recalcitrant
parties to go to mediation. Sir Alan recalled that the procedural
rules gave judges such decisional powers they could rely to suspend
automatically, at anytime the proceedings and refer the parties to a
mediation, which would be a mandatory attempt, although he did
not write the word247.
The reflection of Sir Alan Ward on the said mandatory
mediation is an obvious echo to those of the first Conference of
Presidents Court of Appeal in France in May 2013 and the comments
of the President Degrandi248 seeking a pragmatic, utilitarian to
246

See Note 6
See Note 6: Wright vs Wright § 3
248
First President of the Court of Appeal of Paris
247

345

mediation, towards the establishment of a compulsory attempt to
mediation.
France:
In France, the trend toward so-called mandatory also manifests
mediation in family matters.
A law on the 13the of December 2011 (concerning the
distribution of litigation and the alleviation of certain court
proceedings), provides in Article 15 that an attempt of family
mediation must precede the judge hearing for family matters and
that failing to referral may allow the court to raise the inadmissibility
of the court application. For now and from a decree on the 16th of
May 2013, that provision is applicable only experimentally in the
courts of Bordeaux and Arras249 .
As part of the development of a new law family, the Minister
for the Family, Mrs. Bertinotti, has formed a working group to report
to it on family mediation and co-parenting contracts. The report
Juston250 proposes the rapid spread throughout the country of family
mediation to encourage parents to lay down the guns. The report
states: It is not about imposing mediation in all cases, but mandating
a mediation meeting in conflict and post-divorce litigation. The
report also proposes (among many other proposals to develop the
use of mediation) that the JAF251 have the power to require parents
to attend mediation in difficult separations.
And to avoid the ambiguity of the term mandatory mediation
attempt, the report proposes to replace the words meeting (or
session) prior to family mediation.
A law proposition on parental authority and the childs interest
containing provisions authorizing including JAF to order (the
249

Although in practice other courts conduct similar types of experiences.

250 Report of April 2014, the name of its president, Marc Juston, experienced

JAF and president of TGI Tarascon..
251 Judge in family matters.
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parents) to take part in one or two mediations, voted for in first
reading of the National Assembly on the 27th of June 2014, is still
under parliamentary review.
CONCLUSION:
So there is a significant, recent and growing trend in the EU
countries towards adopting mediation forms called mandatory.
Conclusion
Whatever its name, first appointment mandatory programming
pre-judicial mandatory information session followed by a
mandatory referral to mediation mediation information and
assessment meeting or mandatory mediation attempt it is always
about the parties to try mediation. This obligation to meet with a
mediator aims to enable stakeholders, beyond concrete information,
to test mediation, to taste it, to begin to abandon their contentious
attitudes, to reclaim their responsibility for their conflict and to
consent to knowingly and freely return to mediation.
The courage to take the decision to reclaim the conflict, entails
the freedom to enter into mediation to be guided by a minimum
communication professional that is the trained mediator. The best
way for the parties to be convinced that it is in their interest to use
mediation, is to feel themselves that the process will allow them to
express themselves and be heard in confidence to all aspects of their
conflict. It is only by themselves and by their early experimentation
of mediation that the parties will be able to discover and be convinced
of their interest to fully join the mediation process.
Blaise Pascal said: People are usually more convinced by the
reasons they find themselves
Mediation necessarily tested becomes the chosen mediation.
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THE NEW LAW ON MANDATORY ATTEMPT
OF MEDIATION IN ITALY
Alessandro Bruni,
Professional mediator and arbitrator, IMI Certified Mediator,
Founder of CONCILIA llc.,
President of Mediators Beyond Borders International, Italy
Professional Chapter
PREMISES
The Italian Law (Legislative decree no. 28/2010) defined
mediation as an activity carried out by a neutral and impartial third
party - the professional mediator - with the aim to assist two or
more parties in reaching a possible and amicable agreement and a
resolution to a dispute.
In order to reach an agreement between the parties, the mediation
must be carried out by professional and independent (public or
private) mediation providers that are accredited in a registry
maintained and controlled by the Italian Ministry of Justice.
In October 2012 the Italian Constitutional Court quashed
compulsory attempt of mediation inserted in Legislative Decree no.
28/2010, finding that by enacting the law, the Government had
exceeded the scope of both the Mediation Directive and Law 69/
2009, which empowered the Italian government to adopt a legislative
decree introducing civil and commercial mediation procedures.
On 20 September 2013, the so-called mandatory mediation
(re)entered into force into the Italian legal system.
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In fact, the Italian Government, following the above-mentioned
declared unconstitutionality of Legislative Decree no. 28/2010 in
the section which introduced the mandatory attempt of mediation
(Constitutional Court decision no. 272/2012), reintroduced such
procedure, even though partially amended, by mean of Law Decree
no. 69/2013 (Decree 69/13) on Urgent dispositions to relaunch
the economy.
Such amended and reintroduced attempt of mediation in civil
and commercial cases is considered by law as mandatory for some
matters and for an experimental period of four years, during which
the Ministry of Justice will have to carry out a follow up on the
results concretely detected in the praxis.
The Law of 9 August 2013 n. 98, converting the Law Decree
no. 69/2013, contains the new framework of rules regulating and
promoting the use of mediation in civil and commercial disputes in
Italy.
The law was enacted with the goal to ease the overwhelming
caseload in the Italian courts and also to prevent additional delays
in Italian judicial proceedings, no longer tolerable.
TYPES OF MEDIATION
As already provided for in the Italian legal system, three different
types of mediation are established:
1. voluntary mediation, when mediation is freely chosen by
the parties. It is possible in every civil and commercial matter, upon
rights that are considered available;
2. judicial mediation, when the judge may order the parties of
a judicial proceeding (even for cases of non-mandatory attempt of
mediation), at any stage of the proceeding, but before the last hearing,
to first try mediation, giving them 15 days to choose the mediation
provider.
3. mandatory mediation, when a preliminary and mandatory
attempt of mediation is imposed by law and becomes a condition
precedent to bringing a suit in court. The subject matters are:
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neighbour-disputes (condominium); property rights; division of
goods; trusts and real estates; family-owned business; landlord/tenant
disputes; loans; leasing of companies; medical, paramedical and
clinical malpractice; libel; insurance, banking and financial
contracts.
Compared to the previous legislation, declared  as said before
 unconstitutional, the cases related to the compensation for damage
caused by the traffic of vehicles and boats, as well as the procedures
of prior technical advice for the settlement of the dispute provided
by Article 696-bis of the Italian Code of Civil Procedure are
excluded.
In the case one party bring, before a judicial court, a dispute for
which is required a preliminary attempt of mediation, a judge in
such court proceeding would suspend the case and would invite the
claimant to start an out-of-court mediation proceedings.
THE PROCEDURE
The new law provides for the obligation of assistance of lawyers
for all the parties involved in a mediation attempt, especially for
the cases in which a preliminary mediation attempt is considered
mandatory.
The presence of parties lawyers is mandatory for all the phases
of the mediation procedure, till the end.
In fact, parties lawyers must sign the mediation minutes and
the agreement (if it has been positively produced), in order to give
to them value of enforceability (the so called titolo esecutivo).
But, before the signing, all the lawyers must control that the reached
written agreement is not contrary to mandatory rules and public
order.
The new law introduced a novelty: the so called preliminary
meeting which is not a mediation meeting yet, and has to be held
not later than 30 days from the filing of the mediation request.
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In this phase, the mediator, the parties and their lawyers must
decide together and indicate if a mediation procedure may start and
may be feasible for that particular dispute.
If the parties decide not to start a mediation (negative outcome
of the preliminary meeting), they will be free to go before a tribunal.
In this case, the condition of admissibility is to be considered as
satisfied, and they will not pay anything to the mediation provider,
except the initial fees (fixed by law in  40 plus VAT).
From the absence of a party to the mediation on unjustified
grounds, the Judge may gather evidence as provided for by Article
116, Italian Code of Civil Procedure. Moreover, in the case of
mandatory attempt of mediation, the Judge condemn such absent
party to the payment of a sum equal to the contribution due for the
filing of a petition (the so called unified contribution).
No compensation is due, in any case, by any party who is eligible
for the free legal aid, in accordance with Article 76, paragr. 1, of the
Presidential Decree dated May 30, 2002 no. 115.
The proceeding for a mandatory attempt of mediation can lasts
for a maximum of 3 months.
Any mediation is composed by some peculiar phases, described
as follows:
- After a written mediating request has been submitted to an
accredited mediation body (public or private), a qualified
professional and independent mediator is designated; together with
the date, the hour and the place in which there will be organized the
preliminary meeting between the parties, the nominated mediator
and the parties lawyers, in order to evaluate the possibility to start
an attempt of mediation;
- If the first meeting (the preliminary one) finishes with the
accord of the parties to commence an attempt of mediation, the
mediator will start the (real) first mediation meeting (in the same
day too, or in a different moment decided together with the parties).
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Thereafter, two possible scenarios follow:
a) If the parties are able to reach an agreement, the mediator
drafts the minutes of the meeting which must be signed by the
mediator, the parties and their lawyers. In the case of the signing of
the minutes and the agreement by the lawyers too, those documents
will immediately be enforceable. In the case the parties are not
assisted by lawyers, the minutes must be homologated by the
President of the tribunal established in the district of the headquarter
of the mediation provider in order to have the power of
enforceability.
In any case, a party may request enforceability of the mediation
agreement before the president of the tribunal of the place in which
the mediation provider has its headquarters. The request must be
made by depositing the mediation minutes and the attached
mediation agreement.
Before granting enforceability, the judge will verify that the
content is not contrary to public policy or mandatory rules, and
checks for compliance with formalities.
Following a grant of enforceability, the mediation minutes will
be enforceable for (i) compulsory expropriation; (ii) performance
for delivery and release; (iii)fulfillment of the obligations to do and
not to do and (iv) recognition of judicial mortgage.
In cross-border disputes, the mediation minutes are approved
by the chief-judge of the district in which they are to be performed.
b) if no agreement is reached at the parties request the mediator
can issue a non-binding proposal (he is obliged to issue a non-binding
proposal if the parties, mutually, request it to him) about resolution
of the dispute, which the parties may choose to accept or refuse. If
either party refuses the proposal, the mediation is considered to have
failed and any party may commence a lawsuit. But if the judicial
decision is identical to the previous mediators proposal, such
decision may affect the allocation of judicial expenses because the
court will refuse to award all the costs and the expenses to the
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winning party if that party has previously rejected the mediators
proposal. In such circumstances, the court will order the winning
party to pay the losing party.
CONFIDENTIALITY
All mediators shall keep confidential any information arising
out of (or in connection with) the mediation, including the fact that
the mediation exists and has been conducted between the parties.
In addition, Legislative Decree No. 28 of 2010 provides that
mediators may not be called as witnesses and the parties may not
rely on any communications made or any information collected
during mediation in the subsequent judicial proceedings.
In particular, article 9, entitled Duty of confidentiality, states
that anyone who works in a mediation provider accredited by the
Ministry of Justice is bound by an obligation of confidentiality with
respect to statements made and the information acquired during the
mediation process. In addition, the same article states that the
mediator shall be held to confidentiality in relation to all other parties,
with regard to the statements made and to the information acquired
during the caucuses (separate sessions), except with the consent of
the registrant, or the consent of the party from whom the information
originated.
Article 10, entitled Usability and professional-secrecy, sets
forth that the statements made or the information acquired in the
course of a mediation process cannot be used in a trial having the
same object, even in part, that has begun, been summarised, or
continued after the failure of mediation, except with the consent of
the registrant or the party from whom the information originated.
Furthermore, the evidence of witnesses is not allowed on the content
of those statements and information.
The article further states that the mediator may not be required
to testify about the content of the statements made and the
information gathered during the mediation process before the court
or other authorities.
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In addition, in accordance with article 22 of Legislative Decree
No. 28 of 2010, the mediator must report suspected money
laundering or terrorist financing to the competent authority. The
disclosure of confidential information by the mediator or the parties
is permitted or compelled in the cases provided by article 7 of EU
Directive No. 2008/52/EC.
DUTY TO INFORM
When powers of attorney are signed, the parties lawyers are
required to inform their clients, in writing, about the mediation option
and the financial incentives. Should the lawyer fail to do so, the
power of attorney may be voided.
COSTS OF MEDIATION
For mediation mandated by law, there is an identical tariff for
both public or private providers.
With regard to voluntary mediations, each provider may set its
own rates, which must be approved by the Ministry of Justice.
Parties are jointly and severally obliged to pay the fees and the
fees-increase in proportion to the value of the dispute.
The mediator is paid by the provider, with a percentage of the
fee that the parties pay to the same provider.
Public rates range from a minimum of 65 to a maximum of
9,200.
EXEMPTIONS AND BENEFITS
The minutes of mediations with a value under 50,000 shall be
exempt from payment of registration fees.
All records and documents relating to the mediation process
shall be exempt from stamp duty, and any expenses and taxes.
The poor can benefit from legal aid, and can freely participate
in mediation.
The parties to mediation can benefit from a tax credit up to a
maximum of 500.
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MEDIATION INSTITUTIONS
In Italy public and private mediation providers are accredited
by the Ministry of Justice for conducting civil and commercial
mediation upon the provisions of Legislative Decree No. 28 of 2010
(there are more than 1.000 mediation providers at the time of this
writing, and the number increases every month).
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THE ESTABLISHMENT OF A MEDIATION
SERVICE FOR INTERNATIONAL DISPUTES
IN THE FIELD OF TRADEMARKS AND
DESIGNS: MEDIATION TO OHIM
Dr. Jur. Théophile M. Margellos,
President of the OHIM Chambers of Appeal,
MCIArb, CEDR accredited mediator

Introduction
From an economic point of view, mediation is undoubtedly a
method of conflict resolution which has advantages not only for
users and OHIM, but also for the whole system. The appeals to the
Chambers of Appeal of OHIM, the courts of the European Union,
and possibly also the national courts, can be long and expensive for
all parties concerned. Mediation procedure based on interests rather
than on the rights of everyone, offers another way.
And, indeed, in recent years, mediation has become a popular
instrument for settling disputes. Even the European legislator became
interested in it. The Directive 2008/52 / EC of the European
Parliament and of the Council on the 21st of May 2008 has precisely
the aim of promoting mediation, particularly in the context of
cross-border civil and commercial disputes.
This is the reason why OHIMs Chambers of Appeal have
decided to establish a mediation service.
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I. Creation of the mediation service
There have been almost two years since the OHIM mediation
service was created, and the path is not negligible.
The idea of mediation to OHIM was not new to some of us. We
knew that some of our users wanted it, we were thinking about it for
some time, and we analyzed the merits and potential benefits it would
bring to those who use our procedures.
Since the 24th of October 2011, the OHIM Chambers of Appeal
has offered to users the possibility to use mediation procedures to
amicably resolve disputes relating to Community trademarks, but
also Community designs and models.
The legal framework for the mediation procedure before the
Office shall, in particular, consist of the Decision No 2011-1 of the
Presidium of the Chambers of Appeal on the 14th of April 2011 on
the amicable settlement of disputes (Decision on Mediation)252
and decision No EX-11-04 of the President of the Office on the 1st
of August 2011, concerning mediation-related administrative
costs.253
These decisions and the accompanying texts254, aim to structure
the processes and establish the rules that govern its development.
The mediators of the Office practice mediation in accordance with
rules set out therein.
252

JO OHMI 10/2011 http://oami.europa.eu/ows/rw/resource/documents/
CTM/legalReferences/decisionPresident/ex11-4_fr.pdf
253 Decision EX-11-04 of the President of the Office on the 1st of August
2011 concerning the administrative costs of mediation. JO OHMI 9/2011 http://
oami.europa.eu/ows/rw/resource/documents/CTM/legalReferences/
decisionPresident/ex11-4_fr.pdf
254 See Rules on mediation http://oami.europa.eu/ows/rw/resource/
documents/CTM/rules_on_mediation_fr.pdf And Instructions to the parties They
have different backgrounds and come from equally diverse backgrounds, but all
are equally committed to the values of mediation and have excellent communication
skills and conciliation.
http://oami.europa.eu/ows/rw/resource/documents/CTM/mediation_
instructions_parties_fr.pdf
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As a starting point, our first goal was to create a diverse team of
mediators as possible, especially to allow offering our services in
the largest possible number of EU languages. A brief glance at the
OHIM list of mediators enables to realize the scope of language
skills of the current team, some members can even mediate in five
languages.
The names and CVs of our mediators are on the website of the
Office so that the parties can select a mediator or a particular
mediator if they wish. It may, in fact, that the parties prefer a mediator
who has specific skills and particular experience or who is able to
mediate in a certain language. It goes without saying that all of our
mediators, regardless of their professional background and their
previous role within the Chambers have extensive experience in all
matters relating to trademarks and community designs.
They have different backgrounds and come from equally diverse
backgrounds, but all are equally committed to the values of mediation
and have excellent communication and conciliation skills.
The essence of our mediation service is its facilitative nature.
Our mediators intervene as neutral intermediary between the parties
to facilitate the settlement of their disputes. The mediators role is
actually that of a facilitator. Neither judge, nor referee, but neutral,
impartial and independent, the mediator helps the parties to find a
mutually acceptable solution to their dispute.
II. Guidelines
The mediator has no power to decide whether mediation has
failed: the decision on the handling of the case and its outcome
rests solely with the parties. The voluntary nature of mediation
remains throughout the procedure. Of course, no dispute settlement
solution can be imposed on the parties, but it must be the result of a
mutual agreement.
(1) Consensus
The opening of a mediation process is voluntary; in other words,
the Chamber may not compel the parties to participate in mediation.
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On this point, it is also worth mentioning the right of both parties
and the mediator to temporarily suspend mediation or terminate it
at any time without obligation to justify this decision.
(2) Lack of responsibility of the mediator or the Office
If the mediator strives to facilitate the conclusion of a friendly
settlement, it does not develop this settlement and do not give legal
advice to the parties, he remains at any time neutral towards them.
Therefore, our mediators and the Chambers do not accept any
responsibility for the outcome of the mediation, legality or
enforceability of the agreement reached at the end of the mediation.
(3) Privacy
The information and documents that are exchanged and
displayed for the first time as part of the mediation process are
absolutely confidential. They can neither be transferred to third
parties nor used in other procedures. Both the parties and their
representatives are obliged to respect the principle of confidentiality.
The drawn up documents or other products for purposes of the
mediation are not on to be registered and are not listed in the case
file.
Moreover, like the parties, our mediators are bound
by strict confidentiality. In particular, the mediator may
neither inform the competent Chambers of Appeal of the contents
of mediation, expressed opinions, suggestions, and proposals or
concessions made by the parties nor transmit documents
exchanged or established under mediation. No minutes
is established of any kind of mediation meetings, and the mediator is
careful to destroy his personal notes after the session.
(4) Neutrality, impartiality and independence
The mediator shall be appointed by mutual agreement by both
parties. To this end, the Agency makes available a list of accredited
persons with extensive expertise in trademarks and designs. The
appointed mediator must comply at all times, with its position of
neutrality, since it is not intended to settle the dispute nor to have
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the power to impose a settlement on the parties. It must also maintain
an impartial attitude to guarantee the equality of treatment between
all parties, assisted by a council or not.
In addition, the mediator must be independent. He cannot act
as such if he has a direct or indirect link with one of the parties or
with the case.
Reviewers, officials and staff of the Office who have a personal
interest in the case, who acted previously as agents of a party or
who participated in the adoption of the resorted decision, are
obviously, excluded from mediation. If this does not solve positively
and the procedure returns before the chambers, the mediator cannot
be part of the formation of this chamber to the case in question. In
addition, it is also clear that after conducting a mediation, the
mediator cannot participate in other proceedings before the Office
relating to the same case.
III. Launching the process
Under the above mentioned Decision on Mediation, an appeal
must be set against a decision in first instance by the Opposition
Division or the Cancellation Division before a mediation procedure
can be initiated. The mediation offered by OHIM cannot take place
until after the appeals duly presented and the appeal fee was paid.
If the parties agree to engage in a mediation procedure, they
should make a joint request to OHIM. That application must be
specified the file reference of this appeal together with the name of
the mediator / the chosen mediator (s). In parallel, the parties must
ask for the delay of the appeal proceedings. Upon receipt of this
request, the mediator informs the Chamber having the jurisdiction,
and the procedure is suspended.
The mediation procedure proposed by the Office is unpaid and
without administrative costs as long as it takes place at the
headquarters of the Office, in Alicante (Spain). However, if it takes
place in the premises of the Office in Brussels, it will be necessary
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to pay a  750 fee before the start of the mediation procedure255.
This flat fee is intended only to cover the mission expenses of our
mediators, including their travel and subsistence. Unless otherwise
agreed between the parties, the parties will have to share the potential
administrative costs of mediation, including the flat fee256.
IV.The mediation process
Upon designation, the mediator will contact the parties to
organize the mediation session. If the parties are represented, they
are contacted through their representatives and these ones are also
invited. The mediation meeting, in principle, is held in Alicante but
it can also be held at the premises of the Office in Brussels.
The mediation takes place in the language chosen by the parties.
If the parties deem it necessary or desirable, they may use, at their
own expense, the services of translators or interpreters.
Before the start of the first mediation meeting, the parties must
sign a mediation agreement, which includes the relevant clauses
ensuring in particular the ability of the parties to negotiate a
settlement and the confidentiality of all the steps and negotiations
held as part of the mediation. A model agreement is provided to the
parties after the filing of the request for mediation. Needless to say,
this mediation agreement should not be confused with the settlement
concluded when mediation between the parties comes to fruition.
Termination of Mediation
A mediation procedure ends normally on an agreement between
the parties, that finally disposes of the proceedings concerning the
trademark or community design. The agreement may provide for
the withdrawal or restriction of the CTM application, the opposition
or appeal, including any agreement concerning a possible future
collaboration, distribution costs, etc.
255
256

See article 1 of the decision of the President of the Office no. EX-11-04
See Article 2 of the above Decision
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This is a settlement agreement in respect to which the Agency
assumes no responsibility with regard to its content, its legality or
enforceability. In addition, the Office is not the depositary authority
according to the signed settlement agreement.
When the mediation is successful, the mediator informs the
competent Chamber of appeal of the outcome of the mediation. If
the settlement agreement aiming at removal of a community
trademark application, an opposition, an application for invalidity
of a revocation action or remedy which the waiver of a community
trademark, or a drawing or community model, withdrawal or waiver
must be done in writing before the Chamber of Appeal. The latter
will then adopt a decision terminating the appeal proceedings. In
that decision, the Chamber will draw the consequences of the parties
settlement on the same terms as those explained earlier about the
amicable settlement between the parties (see I. (b) above).
It should be recalled that if there is no agreement on costs, the
Office approves the charges and costs of the appeal proceedings in
accordance with the applicable provisions.
As for the costs of the mediation itself, the decision of the
President of the Office provides that, unless otherwise agreed
between them, the parties bear their own costs257.
If the parties fail to reach an amicable settlement despite the
mediators help, she can declare the end of the mediation at any
time. Pursuant to the principle of consensus, each party may also
terminate at any time unilaterally to mediation.
If mediation fails, the mediator shall inform the Chamber of
Appeal, which will restart the appeal proceedings immediately.
Delays, suspended during the mediation period, starting to run from
the date of resumption of the appeals process without resetting the
time elapsed from the date of suspension.
257

See article 2 of the decision EX-11-04
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Conclusion
Mediation is not intended to solve all conflicts on trademarks
and designs, and more generally on intellectual property. However,
it certainly has a place to find an effective and quick solution in
many conflict situations. Its advantages are its speed, flexibility,
lower cost, the possibility of addressing broader issues than those
which were the subject of the contested decision, including trade
relations, its total confidentiality and absence of risk, because if it
fails, the appeals process resumes from where it was suspended
without being referred to the discussions and documents exchanged
during mediation.

363

IMPLEMENTATION OF THE DIRECTIVE
GOVERNMENT INCENTIVES
AND BEST JUDICIAL PRACTICES
Giorgio Santacroce,
President of the Supreme Court in Italy
I.
In Italy, the mediation, general method of settlement for civil
and commercial disputes outside the courts, is an alternative to
the traditional protection. It was formalized by the Decree No. 28
on the 4th of March 2010, for the implementation of the principles
set out in Article 60 on the law in 2009 on the reform of civil
procedure. This decree is in accordance with the guidelines set by
the European Union in its Directive on the 28th of May 2008 on
mediation in cross-border disputes.
II.
The law in 2010 addresses all the issues set out in the Directive
and aims to facilitate access to mediation. For example, the effects
of the request for mediation on limitation and the action of lawyers,
ad hoc mediators, mediator training, safeguards on confidentiality,
the enforceability of the agreement. These aspects were
supplemented by tax relief under the Italian rules.
Consequently, on the 21st October 2010, during the third meeting
of chief justices of the courts of appeal of the European Union in
Berlin, I presented, with understandable satisfaction and great hope,
the outlines of this new process. On this occasion, I also announced
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that Italy has finally adopted legislation on mediation for an amicable
settlement of disputes. I explained that, although partially applied,
it would enter into force in a few months, as well as two other very
contentious legal issues (neighbourhood and condominium and
compensation for damage caused by road accidents). Thus, another
judicial response has been opened, while the trial was always
regarded as the ordinary and exclusive method to settle all civil and
commercial disputes.
A general system of dispute resolution - as I mentioned in Berlin
- is a revolutionary innovation in Italy in the administration of civil
justice, since the 2010 law extended the scope of the alternative
justice - already covered by the contested legislation, but limited to
certain sectors and certain specific matters - a wide range of disputes
concerning alleged rights which the parties may have.
Unfortunately, mediation has known an impasse even if it was
supposed to alleviate the burden of Italian courts. The Italian
Constitutional Court, in its decision on the 23rd of October 2012,
declared the mediation rules unconstitutional, eliminating the
preliminary compulsory conciliation attempt before referral to the
civil courts in a number of cases (real estate, disputes between
landlords and tenants, contracts relating to banking, insurance and
finance divisions of estates, inheritance, neighbourhood and
condominium disputes, defamation through the press, medical
negligence, damage resulting from road accidents: Article 5,
paragraph 1-bis ). The decision of the Constitutional Court was made
while the civil mediation law began to have an encouraging result,
although still very slow and uncertain.
However, this decision had no impact on the merits of this
process, recognized to meet the needs of society and of the
economy. The decision of the Court merely stigmatizes its
constitutional nonconformity due solely to defects in form: the
Law in 2010 did not respect the limits set by the law in 2009 that
had not made mediation mandatory.
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Legislative Decree No. 69 on the 21st of June 2013 (defined as
Decreto del fare), and amended and converted into Law No 98 on
the 9th of August 2013, reinstated the mandatory mediation by stating
that, once applied, it could be an effective response to an important
part of civil litigation by stressing the benefit of reducing the length
of court proceedings.
Later in my presentation I will try to describe and analyze some
of the most important innovative legislative measures provided by
the law in 2013 and the recent proposals presented by the new Italian
Minister of Justice, to remove certain undesirable effects in civil
law in order to end the persistent opposition of the Bar.
Before talking about the innovations contained in the new law,
it seems appropriate to emphasize that the future of mediation
depends primarily on the state of mind with which mediation itself
will be hosted, the beginning a successful action that can rebalance
the relationship between supply and demand for justice, but mostly
it will be able to develop in Italy, as elsewhere, an alternative dispute
resolution system.
Mediation is required to play this trigger role of a true ethical
revolution. Indeed, as a bargaining approach to dispute resolution,
it must not be regarded only as a method designed to reduce the
judicial workload. It represents an instrument to access to justice,
as it is materially expressed as the global movement to enforce
rights, justifying in this way the huge project Access to Justice
developed in North America.
The flexibility of the process, encouraging the resolution of
disputes in a quick, easy and informal way, sets limits on the abuse
of legal proceedings; but it also takes into account the current
system by facilitating access to the solution of disputes through
different approaches, not limited to arbitration or legal action,
leaving the mediation to solve potential conflicts for which
the procedural logic may not be adequate.
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So mediation is another way to address the dynamics of disputes
between the parties. Before resorting to legal methods, the dispute
between the parties has to be analyzed at the psychological level,
focusing on the behavioural characteristics of the parties to avoid
confrontation inherent in the trial that will inevitably lead to
relational implications. This change of perspective is firstly cultural;
it is also useful to the judiciary in regard to the exponential increase
in the workload of the courts.
III.
Note first that the new law has its basis in the rules outlined in
the Decree in 2010, before the decision of the Constitutional Court,
as it provides significant innovations.
The new rules on mediation are not a simple reproduction of
the text cancelled by the decision in October 2012, but the result of
a new and independent choice made by the legislator, completely
separate from the main criteria prescribed in the 2009 law. The
decreto del fare has introduced a new model of mediation, the
basic rules of which must be implemented and interpreted by the
Department of Justice.
To better describe the precise extent of the changes, even if a
culture of mediation failed (such changes may direct the parties to
the possibility of seeking a consensual solution to a given type of
case), my contribution will concern three changes that I consider to
be fundamental.
The first major innovation is the central role of the lawyers
who have obtained the status of judicial mediator. Their participation
in the settlement is therefore necessary to ensure the technical
defence because of the legal nature of the issues involved. The parties
must seek the assistance of a lawyer for the entire procedure and if
a settlement is reached, lawyers, signing the minutes of settlement,
attest and certify its compliance with the provisions of public order.
In doing so, the minutes can be considered having an enforceable
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title for forced sale, forced delivery and release, the performance of
obligations and mortgage registration. In addition, legal aid is always
applied to prior attempt at mediation and the mediation ordered by
the judicial authorities, but not to the mediation decided by the simple
will of the parties.
We can welcome the action of the Minister of Justice who
insisted in its order from last November on operational priorities
for the implementation of mediation, identifying the central role of
mediators and the transparency of those conducting the mediation.
The lawyers registered in mediation centres must be adequately
trained and update their education and training in the field. For this
reason, the lawyers were not given the right to determine the
headquarters of the Mediation Centre in their offices (and vice versa)
and attention was drawn to the agreements and contracts stipulated
between centres that should be considered as prohibited.
Another innovation concerns the timing of the procedure, which
has been changed. The first meeting, a kind of exploratory filter,
replaces the old mediation attempt; it is completely free and must
take place within 30 days of receipt of the application by the
mediation centre concerned. During this first meeting (renamed
information meeting), the mediator is required to explain to the
parties what the mediation is, its implementation modalities and to
propose to them and their lawyers to begin the mediation. Therefore,
at the first meeting, the parties should either continue the mediation,
or acknowledge the failure of the attempt and allow them to ask the
court to continue the trial without having to pay a tax to the mediation
centre concerned.
Finally, a new and stronger role is given to the judge who may
first attempt mediation, even during the proceedings, in cases where
her intervention is not required, allowing new and greater
opportunities for dispute settlement. By changing the phrase the
judge may ask the parties into the judge may order the parties to
attempt mediation, the invitation by the judge now becomes a duty
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for the parties without having the possibility to deny the application
and continue the regular court proceedings, as it was done before.
Therefore, a prerequisite to trial is introduced later through a
delegated mediation by the judge and coexists with the other three
forms of mediation prescribed by law: the deliberate attempt,
compulsory attempt in all areas set out in Article 5, paragraph 1a
and mediation clauses in contracts or regulations based on
negotiation fair play that contain a binding agreement by the
parties, in case of dispute, to choose mediation.
The choice of the legislator in 2013 to introduce a form of
mediation out of court, discretionary managed by the court, may
also promote the dissemination of this measure. In this way, the
judge plays a key and strategic role in the management of the matter
before her. The new law widens the horizon of mediation and puts
the judge in the position of a facilitator to approve the settlements
in order to reduce the backlog: new processes are immediately
applicable to civil ongoing cases.
The binding nature of mediation is therefore found in two cases:
the first focuses on mandatory mediation in cases ordered by law
and concerns only certain areas of law for a trial period of four
years; the other is at the courts discretion. The latter is not limited
in time or content of the experiment, but it is structurally part of the
judges power.
I will not speak of other minor modifications, such as the
experimental mediation version mentioned above, the consequences
of refusal to attend the meeting to attempt conciliation, the
geographical restriction of the activity of mediation centres,
enlargement of the list of treaties in mediation disputes, the excluded
cases of mandatory mediation.
Thanks to the adopted innovations, the legislator hopes that the
new request for mediation / conciliation will not raise criticisms
that characterized its initial creation and minimized its meaning
and scope. Indeed, these innovations lead realistically to the
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possibility of extending the courts jurisdiction and safeguard the
future relations between the parties since mediation is halfway
between the trading methods that do not require the participation of
a third (the transaction, for example) and methods where a third
party acts a judge for subjective qualification and the type of activity
(as happens in arbitration).
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MEDIATION AND COURTS
THE PERSPECTIVE OF THE COMPANIES
Nicholas Chambers QC,
Brick Court Chambers,
Mediator (CEDR) and arbitrator
Introduction
This document was produced with the help of a number of judges
and practitioners to whom I extend my gratitude.
It has two views: the first results of the security; the second
results from the past of the author. This is the second point of view
that I first address.
Between 1999 and 2012, I was a judge specialized in Wales
responsible for cases involving commercial disputes, and the
Chancery Division and the Technology and Construction Court. I
also served as a judge at the Commercial Court in London. I was
responsible for the entire management of the case in most of the
cases I dealt with. One aspect of this work was to examine the interest
and apply mediation to it, when necessary. Unusually for a judge, I
was already an authorized CEDR mediator (Centre for Effective
Dispute Resolution) but, as many judges do, I was not qualified to
practice as a mediator.
At that time, I became the first director of Specialist civil
continuation seminars annual seminars organized by the Judicial
Studies Board for specialized judges. It was my responsibility with
my president (now Lord Neuberger) and our group leaders, to design
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the annual programs and we addressed the issue of mediation
regularly.
Before I became a judge, mediation did not play a significant
role in the professional lives of lawyers, although the CEDR already
enjoyed a significant role.
Since I took my retirement as a judge, I now practice as a
mediator and arbitrator, and I had the opportunity to see in practice
the application of mediation in courts and for the companies
General comment
Before going into further details, it might be helpful to make a
general comment
The judges of England and Wales generally accept to be
appointed after spending a number of years in private legal practice.
Former judges may have been appointed for twenty years. These
judges have no practical experience of the functioning of mediation.
To a lesser extent, this may be true of many who were appointed
later. It is very unlikely that they are qualified and have practiced as
mediators, but they may as well have been involved in mediations.
However, they will be more likely to have practiced it in a spirit of
recognition of mediation.
The involvement of a judge in mediation, the very limited
number of exceptions which has the power to lead, is to some extent
remotely. These judges who engage on this subject can only order
mediation, but cannot go further. Armed with an encouraging
comment and / or an order, the parties withdrew and usually there
at the end we see what the judge has to do in this case. If a judge
becomes involved again in mediation, it will be because there will
have been a trial at the end of which the losing party accuses the
successful party to have unreasonably refused to enter into mediation.
In this case, the court must decide whether such behaviour should
be financially penalized.
As it will be seen, it is this sense of distance and of judicial
neutrality which may have a beneficial effect on the mediation.
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History
The courts
From far the largest part of the work of judges in England and
Wales is related to crime. Considerable work concerns administrative
law regarding the control of government and quasi-government
decisions, in particular the work on immigration. Much of the
judiciary headquarters in courts that deal with various private rights
created by the state. Out of these, a large percentage concerns
business and labour courts. Also among senior judges, only a small
proportion is affected by the civil work, subject of this document.
There are two civil courts of first instance.
The High Court
The High Court deals with the most important cases in terms of
value or complexity. It is divided into three entities to which judges
are assigned. The names of these entities reflect partially the courts
that have exercised jurisdiction transferred to the High Court by the
parliament in the nineteenth century. These are the Chancery
Division and the Queens Bench Division (that this document relates
to.
The Chancery Division deals with many contractual issues,
which can also be processed by the Queens Bench Division, but
also its own issues such as wills and trusts, the functioning of
companies, insolvency, real estate and the majority intellectual
property matters. Most preparations are made by the Chancery
Masters or, outside of London, by district judges. The majority of
judgments and more complex preparation work are treated by the
judges of the High Court or the judges who are authorised to work
in the High Court. It follows that it is the Chancery Masters and
district judges who are directly involved in mediation in the period
leading to the trial. All compensation claims due to a lack of
mediation are handled by the Trial judge.
The operation of the Chancery Division was recently the subject
of a thorough analysis and a recommendation as part of the Review
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for the modernization of the Chancellery by Lord Justice Briggs,
published Dec. 17 2013. Mediation is discussed constructively in
Chapter 5.
Besides insolvency, about 5,000 applications were submitted
in 2012 to the Chancery Division.
Queens Bench Division contains a number of courses that are
of considerable importance for this document.
The Commercial Court deals with cases of great value and great
complexity. In many of them, all parties are based abroad but,
whether by agreement or because of other factors, the matters are
heard in London. Judges of the Commercial Court (who spend much
of their time dealing with crime) can treat any stage of the preparation
of cases in the trial. Sometimes the same judge is involved throughout
the process. It is with legitimate pride that the commercial court is
leading the development of the most appropriate ways of handling
cases. Tradition is enshrined in the Admiralty and Commercial Court
Guide. The court sits only in London. In 2012, about 1,200 cases
have been initiated.
The Technology and Construction Court generally functions
the same way as the Commercial Court with the additional factor
that the judge may act as mediator. Judges are based in London and
in major regional judicial centres. In 2012, about 400 cases have
been initiated. The increase in the minimum amount of the case to
be enrolled has decreased the number of cases brought before the
court.
The Mercantile Courts are business courts in London and in
regional judicial centres.
The remaining work of the division concerned by this document
concerns the civil liability (tort) and contracts which are not treated
with these two specialized courses. The preparation work for these
cases is done by the Queens Bench Masters or district judges. Most
trials are treated by judges who do not belong to the High Court but
have special permission to process High Court cases.
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The County Court
The County Court was established by Parliament in the 19th
century. Initially of small importance, the court has expanded to
overlapping heavily on the High Court, but we must remember that
the most important matters are dealt with by the High Court.
Notwithstanding, it is the County Court that addresses the large
volume of civil litigation in England and Wales. This work is divided
mainly depending on the value of: (a) small business, (b) fast track
cases and (c) multi-track. Small complaints and fast track cases are
largely administered and judged by the district judges, while many
multi-track are usually run by district judges and the trials of judges
of a circuit including specialized judges who also have the power to
judge cases in the High Court: Mercantile, Chancellery, and
Technology and Construction.
In 2011, there have been 275,920 civil cases in the County Court
in which 22,959 were multi-tracked cases. There were 52,660 trials
and hearings of small business.
The Court of Appeal
Although there are various civil appeal processes, the Court of
Appeal is central, being exceeded only by the Supreme Court.
Nevertheless, it is traditionally the Court of Appeal who is
responsible for the judicial supervision of the procedures matters,
including mediation. This supervision is done on a triple approach.
First, although the great courts were originally largely
responsible for their procedures, the system became so crowded
that various rules of legal procedure had to be introduced. This
process was illustrated during the creation in 1873 of a law of the
Supreme Court - which was High Court and Court of Appeal: while
the rules were promulgated by the Supreme Court, as part of the
Woolf reforms, they were replaced by the rules of civil procedures
that apply both to the High Court and the County Court.
Second, the High Court, and in particular the Court of Appeal,
have the task of setting binding interpretations of how the formal
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rules must be understood and applied. The Appeal Court also has
the power to virtually create the procedure that is reasonably subject
to the rules. This is done by judgments issued in individual cases.
Sometimes the court makes a general principle statement, and other
times it is limited to the particular case of a call, leaving those who
read it to the extract which can be used elsewhere.
Third, each judge has a high degree of discretion in dealing
with procedural matters, provided he or she is not wrong in principle.
Thus, the Court of Appeal was allowed fully to embrace the
idea of ??mediation in civil matters and has used its powers to
encourage it. This encouragement comes largely in the form of
sanctions as to the recoverability of costs by a winning party in the
event that she would have unreasonably refused to use mediation or
indicate the reason for the refusal. These cases indicate not only the
nature of penalties but also the circumstances in which they may be
applied. It follows that where there has been an unreasonable refusal
to mediate, if a trial court fails to apply these principles in the exercise
of its discretion, so this decision is likely to be overturned on the
appeal. This law on the subject and its terms are defined in the
decision of the Court of Appeal PGF II SA v OMFS 1 Company
Ltd [2013] EWCA Civ 1288 whose transcription can be found on
the website BAILII. It was published as: [2014] 1 WLR 1386.
The Court of Appeal provides a well-regarded mediation service.
Procedure
The essential nature of the majority of civil cases in the early
stages can be briefly described as follows:
The action begins with an application and a statement that
describes the plaintiffs case.
If the defendant wishes to contest the claim, he should say it
and prepare his defence, often by way of a counterclaim.
If there are only defence arguments, the applicant may serve a
response. If there is a defence and counterclaim, there will be an
answer and the defence to the counterclaim conclusions. If there is
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a statement of defence and counterclaim, there will be an answer
and a defence to the counterclaim.
Hopefully, at this stage the nature of the procedure will become
clear.
If a defence response is lodged at the Registry, the Registrar
will send the parties a proposed timetable with the obligation to
complete a form by cooperating and consulting each other and.
The parties will respond by specifying various important
information such as the dates on which it is expected to reach certain
stages in the preparation of the trial, if expert witnesses are required,
how much time is estimated for the trial. Each party must also
provide an estimate of costs she is willing to engage and she wants
the court to approve.
Directive type:
At every stage, the parties must consider the settlement of this
dispute amicably by all methods of conflict resolution (including
mediation); any party who does not engage in such methods, if
offered by the other party, must provide within 21 days of the
proposal a statement explaining the reasons for the refusal; this
document should not be shown to the judge before the issue of costs
is discussed.
Despite the Directive, in many cases there is no real commitment
to honour this. This may be due to the fact that the idea of mediation
has not really caught on the spirit of the relevant lawyers or because
there is a genuine belief that the conflict will be solved informally.
In these situations, there is little chance in practice that the judge in
charge of the case at this stage of the proceedings will initiate a
discussion on the benefits of mediation. In many cases the guidelines
that have been agreed upon shall be approved by the court without
further consideration.
In more complex cases, or where there is disagreement over the
appropriate guidelines, there will be a meeting on the implementation
status of the case. When this happens, the question of the approach
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to mediation may depend on the workload of those involved and
the general nature of the matter.
Many pre-trial appointments are made by telephone and it will
be part of a schedule that allows setting a date for the hearing. Much
will depend on the character of the judge in charge of the case, but
it is difficult to consider, unless the case has shown a particular
need, that they spend much time on the issue of mediation. However,
the most complex disputes will require more time for their
implementation status, and particularly in the specialized courts,
the judges or masters who manage these cases will ask to what extent
mediation has been considered and proposed in a context where the
parties must agree to mediation or give a good reason not to. In the
absence of constructive proposals, the question can be recalled after
a reflection period granted to the parties. The procedural schedule
is often designed to allow a mediation period. Consideration is often
given as to the length that will be most suitable for mediation. The
more delay in the mediation process increases, the more information
the parties will have on one another, but the expenses incurred will
grow too.
What all this means is that, in the vast majority of cases of
accelerated procedures or multiple procedure, this is probably the
mission of the parties to produce a real momentum to mediation
despite the clear indication that the courts need to do this in a serious
way.
Smaller requests relate to businesses worth about 15,000 Euros.
They are treated more informally than those that are costlier. A
particular aspect of the success of the procedure is that the parties
to these cases are offered the possibility to mediate their conflict
over the phone using one of the 17 mediators appointed by the court.
The acceptance rate of this offer is very high. It allocates an hour
call for those mediations that encounter a success rate of 65%. The
satisfaction rate is over 90%.
378

Companies
It is in the above context that companies can get involved in the
courts. But the first question is which companies? Readers will be
aware of the almost unlimited range of these entities, their only
common point being that this is a company. While it is tempting to
classify them simply by size, it is not enough. However, one can
start with the position of those who are in conflict.
Thus, a company with significant commercial or construction
litigation will generally be before a special court. They will probably
have an experienced legal representative. If it is a bank, an insurer,
a reinsurer or a depositary customer accounts large company, it will
have an internal legal team that will be well aware of mediation.
Depending on the nature of the business, it is likely to have their
own philosophy regarding mediation. For example, insurers use
intensive mediation without the need of encouragement from the
court, which is not the same as expecting such encouragement. An
insurer or attorney can find the help of a judge very useful to convince
a recalcitrant client to pursue mediation without this being considered
a sign of weakness.
Other companies may have developed conflict resolution forms
for years that are less centred on mediation - as direct phone calls
based on a longstanding business relationship. But, that said, it should
be remembered that what is discussed here is the time elapsed after
the start of the procedure where by definition there has been a big
break in relationships. Even this type of complaint, such as conflicts
in transport, can completely avoid mediation and the system of
judicial procedure, if it is settled by direct contact, as the Casus
Belli to arbitration.
It is also important to take into account the identity of the other
party to the conflict. Insurers dealing with reinsurers and banks
dealing with other banks may feel less inclined to make use of
mediation to solve their conflicts than dealing directly with the other
party. However, mediation is likely to be more frequent when the
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other party is an insured or a bank customer. This is particularly
relevant in the case of small claims when conflicts often involve
individuals dealing with large companies.
Small businesses with smaller conflicts can always be subject
to the attention of specialized courts and, if they are represented,
should be aware of the nature of the mediation and the need to
consider it. This is particularly true when insurers are involved.
Nevertheless, we feel that a greater proportion of these cases either
go to trial without being sent to mediation or without having
appreciated the potential of mediation.
There is also the question of why the parties use mediation. A
significant number of parties do so because they feel that under the
new regime, they should. While there are important exceptions,
unless there is a cross-border dispute, the parties will consider the
mediation process as being confidential. Some parties use mediation
as a way to gain knowledge about the position of the other party or
for other tactical reasons. Others use it as a long war cry in an
attempt to intimidate the opposition.
It is extremely difficult to get an idea of the proportion of current
companies that decide to go to mediation after the initiation of the
procedure. The discussions with judges and practitioners suggest a
figure of about 50% of cases brought before the High Court, but the
figures given vary considerably. This number is significantly higher
on small claims where one party (usually with the encouragement
of the court) has expressed an interest in mediation.
Perhaps an approximate approach can be proposed as follows.
The recent audit NDRC 2014 gives a figure of about 9,500
mediations for the previous year, excluding mediations involving
small claims, but including mediation before trial. This figure can
be compared with an approximate figure of 30,000 multiple
procedures defended before the High Court and County Court
(though this data are for the previous years). To what extent this
reflects the companies, I cannot tell.
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What I think we can say with certainty is that the parties who
are involved in a trade or construction dispute are becoming
increasingly aware that mediation should be seriously considered
and that failure to do so, even when mediation has been suggested
to solve it and even if it was not perceived well, will be considered
a refusal and might be penalized. Any refusal to engage in mediation
must be accompanied by legitimate reasons.
Final thoughts
It may be important to draw out of all this the purpose of
mediation. This seems a strange question because mediation is
obviously a way to resolve conflicts without a trial. But a vast
majority of conflicts was settled without ever having approached a
court and about 90% of cases were settled before any trial. So maybe
we should start with a definition.
I think that mediation is a form of maieutics by which the
mediator seeks to help the parties find their own solution. If I am
not mistaken, I wonder if the enthusiasm of the courts as to the
mediation actually is the result of an elision of these two concepts.
The first and main motivation is to put pressure on the parties, as
soon as it is reasonably possible, that they dedicate themselves in
good faith to resolve the conflict. The second is to treat the mediation
as the only way this can be achieved in practice.
If I am not mistaken, the courts are probably right to do what
they do. In this age of emails, it is good to talk, and this is what the
parties in a mediation process do. They talk about the establishment
of mediation. They speak during the mediation. And what mediation
does extremely well is needed to avoid catastrophic solutions they
arrive at in court. Apart from direct negotiation, there are also other
ways to get there, but are less frequently used.
Finally, of all the above, I would conclude to be careful in the
use of this come back. Once the properties are indicated, each must
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be able to open the bottle to examine its contents, but no one should
be forced to drink it if they have a good reason not to do so. Provided
that all diverse parties can have a unique attitude, I think thats
probably what the view of the company is.

382

RECONCILIATION AND PRUDHOMALES
MEDIATION IN FRANCE
Jacques Duplat,
Honorary First Attorney General to the French Court of Cassation,
Vice - President of GEMME - France
Established by the Law on the 8th of February 1995, judicial
mediation is progressing slowly in the collective consciousness in
France, where the situation of the society justifies the increasing
use of to amicable methods of conflict resolution.
Indeed, the increasing judicialisation of social relations leads
to the fact that judges consider that it becomes increasingly difficult
to meet the growing demand for justice.
On all sides, the use of amicable methods of settling disputes is
advanced and should be extended as a solution.
Europe will strongly encourage it by the Directive of the 21st of
May 2008.
Several recent reports submitted to Madam Keeper of the Seals
(including the report of IHEJ Prudence and the Authority - The
office of judge of the twenty-first century, May 2013;
Delmas-GOYON report The judge in the twenty-first century
December 2013; MARSHALL report The courts of the XXI
century, December 2013) and a parliamentary report (TASCA and
MERCIER Senate report on Family Justice , February 2014) point
in the same direction.
A survey of the opinions of the French people on the Justice led
by the Ministry for the colloquium at UNESCO on the 10th of January
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2014 on Justice of the XXI century reveals that more than 2 out
of 3 French believe that we must first look for compromise or
negotiated settlement rather than going directly to the judge (66%
to settle a disagreement between an employer and an employee and
67% for settling the difficulties relating to a divorce).
This finding is not surprising.
While the family is the first circle of involvement and personal
development, working life is the second circle of life where vertical
and horizontal relations are created, which are built over time, but
that sometimes are sources of tension and conflicts that are not to
be solved merely by the application of the rule of law.
The objective of an increased use of conciliation and mediation
to resolve such conflicts is not just a matter of optimization limited
to judicial methods, but it is also a manifestation of the progress of
the participatory democracy which aims to further empower citizens
in managing their disputes by milder solutions based on agreements
rather than imposed court decisions.
The specificity of the industrial tribunal, concerning individual
labour relations, relative to conciliation, justified a particular
approach.
If conciliation remains the amicable method of solving disputes
before the special labour courts, mediation occupies a growing
recognition of the labour courts of appeal.
I. RECONCILIATION - OF PRIVILEGED AMICABLE
METHOD OF SETTLEMENT OF DISPUTES BEFORE
THE INDUSTRIAL TRIBUNAL
The industrial court is an original jurisdiction in the judicial
organization in France and even in Europe, different from civil courts
of general jurisdiction composed of judges.
Indeed, while in many countries, labour disputes fall within the
common law judge (Spain, Netherlands), a specialized judge (Italy)
or a mixed jurisdiction (Germany, Belgium, United Kingdom), the
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French industrial tribunal is an elective joint jurisdiction, having a
conciliatory vocation and subjected to an oral hearing.
Composed of representatives of employers and employees
elected for 5 years, the industrial tribunals have as first vocation,
since their institution in the nineteenth century, to reconcile disputes
of a professional nature and, second, to judge disputes for which
conciliation has failed.
1. Opposition in principle to mediation because of the
existence of conciliation
Very attached to this primary conciliatory vocational jurisdiction
of industrial tribunals, social partners have wished to reaffirm at
the symposium organized by GEMME in Aix-en-Provence, in July
2012, their opposition to the introduction of mediation in the
employment tribunal procedure, seen as an unnecessary and
dangerous competition for conciliation.
However, the objections to the introduction and development
of mediation before the industrial tribunals cannot be considered
definitive.
+ As it regards the infringement of the joint system, which would
be frustrated by the use of a single mediator, could doubt the
impartiality and neutrality required for the solution to labour
arbitration proceedings, and this approach undermines the same
ethics and deontology of mediation.
Furthermore, it cannot be accepted on the ground of law.
Indeed, the provisions of Article 131 of the CPC do not exclude
any judge from the possibility of appointing a mediator with the
agreement of the parties and the legislator itself departed from the
principle of equal representation by establishing a cross-connected
judge to decide on the method and providing the option of
designating a single adviser to improve the rapidity of the procedure.
+ Regarding the specificity of the industrial tribunal proceedings
before the labour court which provides for compulsory prior to
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conciliation attempt, should it consider that the conciliation
procedure is exclusive of any other method of amicable settlement
of the employment dispute?
There is no evidence that mediation is a duplicate, a
redundancy of conciliation or a conciliation bis.
If, considering the the procedure, the outcome of the conciliation
and mediation is the same, namely the trial ended after an agreement
of the parties, their legal status and their philosophy differ
significantly.
Conciliation is in fact made by the judge herself who helps the
parties to agree, while the mediation proposed by the judge is
entrusted to a third party in the proceedings.
Mediation does not interfere with the conduct of the proceedings
as the judge, who remains seized of the case, does not delegate his
authority to judge.
It is a simple conventional brackets inside the trial, covered by
confidentiality, inscribed within a procedural timetable set by the
judge and that takes place in a broader temporal space as the
conciliation.
Especially, conciliation focuses only on the end of the dispute,
while mediation integrates all components of the conflict in order
to restore the relationship between the parties.
Rather than a sequence that would oppose reconciliation, disrupt
or delay the normal course of the administration of justice, can we
stop considering mediation as an additional tool in the hands of the
judge, complementary to the conciliation when this one cannot
succeed?
+ Finally, as in regard to the cost of mediation in relation to the
free conciliation, this cost can be considered low compared to the
costs of litigation instituted until its procedural term and especially
since the prescriber judge has the power to vary the distribution of
the financial burden of mediation by the parties agreement, thus
allowing a lower contribution of the employee in relation to the
employer.
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These widespread objections, however, have meant that ordinary
formations of industrial tribunals have, with few exceptions, virtually
no recourse to mediation.
But some tribunal members agree to resort to bridge of the
judge to recommend the mediation.
Experiments have been conducted or are being conducted
successfully in various industrial tribunals, including Versailles,
Nanterre, Bobigny, Boulogne, Tarascon through judges that are
convinced of the usefulness of mediation, who are committed to a
proactive policy of proposal of mediation from filing the case or
after the pleadings.
2° In search of a compromise
Eventually, the proximity of the goals of conciliation and
mediation offers hope a change of attitude and recognition by the
social partners of the usefulness of the specific tool that mediation
can be before the labour courts.
In the meantime, the social partners believe that the effort of
the government must be first and foremost on improving the
operation of the conciliation offices.
Thus, following the conference organized by GEMME in
Aix-en-Provence in July 2012 the social partners agreed in early
2013 to participate in a working group focused on conciliation.
If the rate of conciliation went from 90% in 1870 to 7% in
2012, it appeared that this low rate of conciliation was due to multiple
factors:
- Lack of time spent on each case by the conciliation board
(about 20 cases per hearing)
- Absence in 90% of cases of the employer who was represented
by his lawyer,
- Reluctance of the parties to speak freely before the Conciliation
Board, whose members are called upon to judge the case,
- Lack of confidentiality of the meetings,
387

- Lack of training for tribunal members in communication
techniques.
Various proposals have emerged to develop the conciliation
before the Conciliation Board:
- Separation of judgment offices and conciliation boards,
conciliators advisers that cannot be part of the judgment office and
vice versa; This provision would ensure the confidentiality of the
exchanges and meet the requirements of Article 6 § 1 of the European
Convention on Human Rights,
- Multiplication of conciliation boards: the roles are less loaded
and the tribunal members would spend more time in each case,
- Training of tribunal members on communication skills as
part of a joint training for employers and employees tribunal
members by the NHS,
- Provision of essential pieces of information for the request
from the enlistment of the case
- Regulation of the adversarial procedure in exercising the
conciliation measure.
It is up to authorities to decide on these suggestions.
II. MEDIATION - RECOGNIZED AMICABLE METHOD
OF SETTLEMENT OF DISPUTES BEFORE THE
SOCIAL CHAMBERS OF THE COURTS OF APPEAL
Social chambers of the Courts of Appeal, composed of judges
may, like all civil courts, both reconcile, pursuant to Article 21 of
the CPC and use mediation, pursuant to Articles 131 and following
of the CPC, but are not subject to the procedural constraint trying to
compulsory use prior conciliation imposed on industrial tribunals.
Also, they were able to develop positive experiences more
quickly with implementation of mediation because of the benefits
that this resolution method offers.
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1° The interest in mediation at the appeal
Since the Courts of Appeal intervene at a later stage of the trial,
it begs the question of whether there is an opportunity for the measure
of mediation, as the conflict has legally crystallized and that the
parties are often frozen on their positions.
This objection must be put into perspective.
Indeed, firstly, in terms of the law, Article 131 of the CPC sets
no time limit on the implementation of a measure of judicial
mediation.
Secondly, and most importantly, the time of the parties is not
the same for all: the intervention of a first court decision and the
passage of time can instead foster a fallout of passions and awareness
to the parties of an interest to mediation in order to end the procedure
in a peaceful manner and avoid the hazard of a second court decision.
With regard to labour matters, there are specific arguments in
addition to these general arguments:
- The low rate of conciliation before the labour courts (7% in
2012) suggests an important field for mediation even on appeal,
- The nature of the industrial tribunal litigation is particularly
mediation, especially when the relationships between employer and
employee are expected to continue or when the relation between
them is old and / or has been emotionally strong,
- The very high fee of the appeal against the decisions of
industrial tribunals (62% against 15% in civil matters) reveals a
great dissatisfaction with conventional judicial solutions.
If the various experiments conducted before the appellate courts
have not yet resulted in a sustainable and uniform organizational
system, they allow to see encouraging results when a strong impetus
is given by the judges themselves with the support of all actors
(mediators, lawyers, court clerks).
2° Various experiences
- The experience of the Court of Appeal in Grenoble and other
provincial courts of appeal
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The most conclusive experiment was carried out from 1996 to
2003 at the Court of Appeal in Grenoble by Madam Chair Beatrice
BRENNEUR who was heavily involved in its organization, from
the enrolment of the cases, after sorting the matters, special hearings
o n mediation proposal including 40 cases at the beginning of which
she presented the benefits of mediation herself.
Then, after calling each case immediately or after additional
information was given by a mediator present at the hearing, the
parties gave a response to the mediation proposal that was favourable
in 50% of cases.
Thus, during this period, 1,000 mediation were ordered with a
success rate of 80%, solving 8% of the cases of the court.
Various experiments have been conducted in other courts of
appeal, including Douai, Lyon or Toulouse, but often these
experiences were short as they were based on one person, the system
collapsing when the judge was called to other functions.
b) Experience of the social chambers of the Court of Appeal in
Paris
The Court of Appeal in Paris initiated in the 2000s an experience
of mediation first based on the parties request, then on a systematic
information procedure at the hearing.
Before the failure of these methods, it was decided to use, in
2010, in 9 social chambers information sessions conducted by
mediators at hearings of oral arguments.
In 2010, 337 information sessions were well delivered and they
resulted in 223 orders for appointment of a mediator.
Out of the 192 mediations completed in 2010, 102 have resulted
in a settlement (53%), and 90 have not resulted in a settlement (47%).
Since April 2011, the information sessions were reinforced by
the system of double convocation addressed to the parties for the
matters specially sorted at the time of enrolment.
By sending this double convocation, the parties are invited to
appear, first at the hearing currently set after two years and, secondly,
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within about a month at an information session on mediation held
by a mediator, without the presence of a magistrate.
After this information session or after an eight-day reflection
period, the parties hereto agree or not to enter into a mediation
process.
The parties who do not wish to engage in mediation already
have a pleadings hearing date and the procedure then follows its
normal course.
Parties wishing to engage in mediation give their consent in
writing and the President of the relevant Chamber then issues an
order appointing the mediator and setting a hearing date for
monitoring the case to a period of 4 months.
At that hearing, it is found that:
- Either that the parties have reached a settlement: the parties
then may renounce at the proceedings in court work and ask if they
wish, for the approval of their settlement,
- Either that the parties have not reached a settlement and then
the matter follows its normal course: the chamber makes its decision
if mediation was ordered during a hearing of oral argument or the
case is ongoing until at the hearing initially set for oral arguments,
if mediation was ordered after a double convocation.
In 2013, 32 mediators belonging to 5 associations provided
information during 614 hearings of oral arguments and 136 sessions
of double convocation, a total of 495 information sessions entered
by 223 orders for appointment of a mediator.
Of the 175 cases completed in 2013, 125 have resulted in a
settlement (72%) and 50 have not resulted in a settlement (28%).
Certainly this is not a spectacular result with regard to the energy
spent by the judges, mediators and clerks.
However, they are encouraging and demonstrate, when looking
at the results of the chamber of appeal, that the best results are
obtained in the chambers where the judges are most involved in the
mediation proposal.
- The experience of the Court of Appeal in Versailles
391

The Court of Appeal in Versailles has evolved in its approach
to information on mediation
Having begun in 2010 by sending in all files a simple information
leaflet on mediation to parties and lawyers, the social chambers
have applied in 2011, the Paris information system on mediation at
the hearings of oral arguments and established the double
convocation.
Then, in 2012, the selected cases for a double convocation were
added to the regular fortnightly role for an overview of mediation
by the president, the parties and their lawyers being invited to meet
the mediator present at the hearing to have more complete
information before making their choice to enter or not to enter in
mediation.
In 2014, it was decided to retain the mixed system in 2 out of 4
chambers, the others keeping only the presence of a mediator in the
hearings of oral arguments.
Finally, it is planned to resume to sending of an information
leaflet in all cases.
In conclusion, so encouraging as these results are, they remain
too fragmented and justify that they engage by the government of a
vigorous policy of boosting the amicable methods of dispute
resolution in general and mediation in particular.
In this perspective, it seems that various types of action could
be used.
° Promote the use of mediation of the judges referral
Since now the commonly recognized and advanced goal is to
make citizens be more involved as actor of their litigation, amicable
methods of conflict resolution should be considered not just as
alternative methods but as primary methods of dispute
resolution.
Thus, before entering a case to the industrial tribunal judge, it
would be desirable to develop, within the company, through
conventions, the use of mediation to deal with conflicts generated
by labour relations and allow the negotiation of secured transactions.
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° Promote the mediation proposal by the judge as part of the
hearings
Mediation proposals by the judge himself revealed to be most
effective, the magistrate in charge of judging the case, in the context
of setting voluntary hearing by the Decree of 1 October 2010, has
the possibility to propose mediation to parties at the hearing.
An experiment has been launched in this direction in a social
chamber of the Court of Appeal in Paris.
This intervention of the judge at the beginning of the appeal
process, well before the hearing was set at a distant date is likely to
allow a faster resolution of the dispute.
Eventually, if the pre-trial was widespread, the system of the
dual convocation could be deleted, since the pre-trial hearing would
be held at an early date of enlistment.
A similar system could be studied in the context of the
proceedings before the labour court.
° Mobilization of the entire judicial system
Led by the coordinator adviser instituted in the Courts of Appeal
by the decree on the 1st of October 2010 to monitor the activities of
conciliators and mediators and follow their action, the meetings
could be organized to create synergy between prescribers which
could be associated between the associations of mediators and the
bars.
During these meetings, the issues of the mediation at the
employment tribunal could be analyzed and shared, good practice
may be disseminated, the printed forms may be validated, the
statistical monitoring may be organized and commented upon.
° Awareness and training of all actors
Awareness raising and training of all actors should be intensified:
- At the ENM, in initial training, towards future magistrates
that will promote mediation and continues training towards the
present magistrates
- In the EFB towards lawyers, both in their advisory role in
relation to the choice of process and for the accompaniment to
mediation.
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- In training centres of the industrial tribunal members to
educate them on the complementarity of mediation and conciliation,
joint training in communication techniques being provided by the
NHS.
- At ENG, to initiate and train registry clerks in this method of
dispute resolution.
The dialogue between the government and associations of
mediators must finally be pursued and deepened in order to achieve
official recognition of the training of mediators other than family
mediators.
° Information Development
Like other forms of mediation, mediation in employment
tribunal is not well known to the public.
It is important to diversify and expand the information towards
both the general public and litigants involved in proceedings relating
to employment.
For the first target, the website of the Ministry of Justice can be
used as well as local sites of public services, associations, town
halls or courts.
For the second target, in addition to sending information leaflets
accompanying the convocations, the clerks could be asked to offer
their help in this matter and new systems of mediation session on
hearings could be created.
° Financial incentives
Like many other countries, including Italy, Bulgaria and
Romania, financial incentives could be used in favour of the parties
that use mediation.
Thus, could be considered the repayment of all or part of the
court fees or to make the award of compensation under Article 700
of the CPC to the obligation to inform on the mediation.
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MEDIATION FOR A SOCIALLY
RESPONSIBLE JUSTICE
THE EXAMPLE OF INTELLECTUAL
PROPERTY DISPUTES
Michèle Weil-Guthmann,
Secretary General of GEMME,
Honorary Judge, mediator
Access to the courts is a fundamental right. But it becomes
imperative for companies, especially in the field of intellectual
property, to control the management of their conflicts. Companies
normally have an interest in an amicable solution because it is an
instrument of control of the resolution process, a strategic instrument
for the control of its solutions, and part of the answer to the
international dimension of many conflicts. It is also about respecting
the judicial system by the use of socially responsible justice, since
the balance between the cost of administration of justice and the
economic and social cost of individualistic solutions can generate
benefits for the community. The amicable justice must find its place
in the justice of tomorrow. Our judicial institutions must adapt in
order to survive and effectively meet the need for justice.
Access to justice is a fundamental right established in Article 6
of the European Convention on Human Rights and Fundamental
Freedoms: as everyone is entitled to have his case heard fairly,
publicly and within a reasonable time by an independent and
395

impartial tribunal. Mediation, as alternative dispute resolution,
increasingly finds its place alongside the judicial institution or
arbitration.
In France, the working group of the Judge of the twenty first
century - chaired by Pierre Delmas-GOYON, which submitted its
report to the Honourable Minister of Justice on the 19th of December
2013 advocates for making citizens more involved in their disputes
and proposes the development of mutual agreement procedures of
disputes, such as mediation.
Similarly, the survey conducted in France in 2009 and updated
in 2013 by the law firm FIDAL, in collaboration with the American
Arbitration Association (AAA), points out that some companies
consider a major strategic issue to control the management of their
disputes in order to reduce their impact on their image, their social
policy and their financial result and therefore would find interest
in amicable litigation management.
Mediation is no longer seen as a method of settling disputes
that should be reserved for small claims or family conflicts or mainly
to unburden the courts.
When it comes to settling disputes, economic actors should
theoretically aspire to manage their disputes as if they manage the
heart of their business, that is to say, rational, efficient, strategic
and controlled, taking into account all the contextual parameters,
whether economic, technical, political or social.
In the business field, including intellectual property, mediation
appears as a well suited method of settling disputes, because for the
companies it is an instrument of mastering the dispute resolution
process, a strategic instrument of controlling its solutions, and part
of the answer to the international dimension of many conflicts. But
what about this development? Will the concept of the need for
socially responsible justice emerge?
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1. Mediation - control instrument of the dispute settlement
process
1.1. Control of the process flow:
The parties in intellectual property disputes wish, like all
litigants, a predictable justice, easily accessible, fast and at a
reasonable cost, in terms of internal and external costs.
Now one of the difficulties indicated by the companies or their
lawyers in the settlement of intellectual property disputes concerned
the length of the judicial resolution of cases. In terms of patents,
some speak of a minimum of 18 months to get a decision in the first
instance, and two more years in case of appeal.258
Companies also complain about the cost of legal proceedings.
According to a report in February 2006, Evaluation of the impact
on the European Patent Litigation Agreement on litigation
concerning European patents (European Patent Litigation Agreement
- PALS), the cost of a patent case reduced to a medium importance,
brought before a French court, in which the amount involved would
be from 200,000 to one million Euros, is valued at an amount
between  50,000 and 200,000 at first instance and between 40,000
to  150,000 in the second instance. To this is added to the internal
management costs of the trial.
In France, if justice is free and the fees of the attorneys or the
experts are lower than in other European countries or in the United
States, the fact remains that they are perceived as very heavy costs
by companies, and once the procedure started, they no longer have
but very little control over it.
In mediation, the parties are responsible for the schedule and
can save a number of writings and expertise that would be required
258

See: Tribune of 21/6/2010: speech by Jean Castelain, president of the
Bar Assoaciation in Paris
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by the proceedings; no costs or delay in the management of the
procedure cannot be imposed on them; there is there a chance for a
Regulation for a much faster and economically wise dispute.
1.2. Accountability of actors to the conflict
In the traditional process, the actors of the conflicts are
symbolically dispossessed of the case due to various factors, in
particular the limitation of their right to speak because of the overload
of the judiciary or the mandatory representation in many procedures.
The procedure, which transforms into legal concepts the
problems that we want to submit to the judge, deformed and fixed
the dispute and thus induces an escalation of arguments and
prolonged strife.
When the stakes are not necessarily primarily legal, as in matters
of intellectual property, it is not necessary that the parties rely a
priori systematically on an imposed justice in the proceedings which
they are excluded from and exclusively for the benefit of legal
professionals or experts.
In mediation, the process involves the direct dialogue between
the parties making their concerns more transparent, which limits
the risk of distrust, while exaggerated fighting tips served by the
lawyers to their customers may instead be counterproductive.
As it is not about convincing a judge, any necessary technical
debate can take place between the parties, they themselves being
experts, it is not always necessary to use a third party responsible
for giving an opinion on the adequacy of technical arguments. If
the opinion of a third party is essential, the parties may commit to
respect the opinion that will be given to them and avoid the battles
of experts.
The lawyer and the party have become partners and provide a
more dynamic and constructive approach, more conducive to a
realistic and sustainable solution.
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1.3. The confidentiality of the dispute
The protection of business secrets is also a challenge for
companies when it comes to managing conflict.
Various studies show that companies manage their intellectual
property assets not only defensively to protect their investments
from their competitors, but also - and increasingly - as a tool of
financial value, that is to say, as a source of income or a way to
display the value of their intangible assets in their balance sheets
and, especially in the case of innovative start-ups, to get some
funding. On average, intangible assets represent a growing part of
the justification of the market capitalization of large listed
companies, or even its largest share in the case of high-tech
companies such as Microsoft, Amazon, etc259.
In this context, awareness of the risk of weakening an invention
towards a third party by the revelation of the existence of the dispute
and the details of their market, its financial needs, weaknesses, should
lead companies to prefer a process that does not make their
differences public.
Similarly, the negative impact on the image and reputation of
companies, the conflicts they may have, may call for the use of
amicable methods of settling disputes. Thus, during a trademark
infringement dispute, if the trial would reveal to the public that many
counterfeit products are in circulation, companies may find interest
in a confidential agreement rather than risking damaging their
market.
Finally, because in order to defend themselves, the parties must
make public their accounts (production capacities, supply, margins,
research and development budget) and thus reveal their business
259

See: Centre for Strategic Analysis - watch memo in October 2008 no.
111: Evaluation and financial value of intellectual property: New challenges, new
mechanisms (Created by decree on the 22nd of April 2013, the General Commission
for the strategy and prospective replaced the Centre for Strategic Analysis).
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strategies, despite the devices they used (placing confidential
documents in the hands of lawyers and experts - and not the parties)
and the efforts of courts to best limit the damage to business
confidentiality, mediation can be seen as safer for the preservation
of business secrets.
Mediation, as an area of secure confidentiality, can therefore
seem more appropriate in some circumstances that the halls of the
courts, especially in the field of intellectual property.
2. Mediation, control instrument of solutions:
2.1. Mediation facing the court risk:
According to the study of Mazars (France), Better control legal
risks, 2011, the legal risks arrive today as first on the list of concerns
of the managers in an enabling environment for more complex
external threats.
Could mediation be a response to legal risk?
In intellectual property matters, many disputes are about the
validity, interpretation, performance or non-performance,
interruption or termination of a contract.
For example, considering the patent matters, conflict can arise
from the employer - employee inventor relationship, or on the
ownership of rights in connection with a research contract, or even
about a transfer contract of industrial property rights within the
framework of a buyout. In the trademark area, there may be
disagreement on a license agreement, the extent of rights conferred,
the territoriality of those rights or royalties payment terms, the
existence of an infringement, etc. In the area of the copyright and
related rights, conflict can arise between the different actors of a
film producer, writer and performers, or even author, designer and
editor; newspaper and photographer on the exercise of moral rights,
etc.
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These are many areas where the judges interpretation can be
broad and considered as a source of hazard.
Intellectual property rights holders also face difficulties related
to possible counterclaims for revocation of the title of intellectual
property, the violation is alleged. When in Europe and around the
world, a number of signs appear in a loss of quality of patents, the
risk of invalidation of a patent are very serious.
Another example concerning the judicial risk faced by rights
holders, on the establishment of the damages: in France, to fix the
damages, the court takes into account the negative economic
consequences, including lost profits, suffered by the damaged party,
the profits made by the author of the infringement and the moral
prejudice caused to the owner of those rights by the infringement.
However, the court may, as an alternative, and on request of the
damaged party, assign as compensation a lump sum that can be less
than the amount of royalties or fees which would have been due if
the author of achievement had requested authorization to use the
right that was undermined. At the same time, the judge must repair
all the damage, but nothing but the damage. But the damage is
sometimes difficult to justify, and compensation is not necessarily
equal to or greater than the profit made by the offender. After the
legal debate, companies often complain about the limited nature of
their compensation, while judges consider that the documents
produced were insufficient.
The mediation process, allowing the exchange of information
and better listening to the position of the other, and therefore a better
education of the parties and their advice on the merits of the position
of the other, may allow more objective assessment of the case by
the parties and to a better appreciation of the issues in dispute. A
better understanding of the justice leads to lesser risk of
intransigence.
Mediation, as a peacekeeping instrument that favours a
controlled solution to the sharp order of a court or arbitration, should
be preferred.
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2.2. The parameters of mediation solutions
In mediation, the developed idea is that once the parties agree
that the negotiation needs not necessarily lead to win or lose, or
share a value in the best possible way, but rather to create value, by
differences in values and priorities of people present to create
synergy, while an overall better original solution for all those
involved can emerge260.
In this process, the parties who have identified their mutual
interests and priorities, are well placed to imagine possible solutions,
expanding options to be considered, for example by including
elements outside the dispute, or as unknown dimensions poorly
addressed by the law, such as equity, economic status, or the interests
of third parties; this is how the mediation can help identify a fair
and acceptable solution from an economic point of view, beyond
the law.
For example, when the law faces a validity action of an
intellectual property right, the judge has essentially two alternatives:
the acceptance or rejection the application. And the cancellation
may have consequences, both regarding the relations between the
parties and in its relations with third parties. It may thus have effects
not only with regard to the defendants litigation but for third parties,
licensees, with all kinds of legal and financial consequences.
To maintain their ownership of intellectual property, the
potential risk of cancellation at the end of a long process which
may hinder their business, the right holders may consider establishing
a contractual relationship with the person in conflict or, if it already
exists, consider the possibility of a renegotiation of the latter in the
interests of both parties. This may be for the parties to enter into
260 Challenging Conflict: Mediation through Understanding- Gary Friedman,

Jack Himmelstein - American Bar association publication and Beyond Winning :
Negotiations to Create Value in Deals and Disputes, Robert H. Mnookin, Scott
R. Peppet, Andrew S. Tulumello
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reciprocal licensing agreements to sell certain intellectual property
assets, to consider the establishment of joint ventures, or to put back
on the table an existing contract.
Another example is that the existence of an infringement
situation may be the opportunity to negotiate a new contract which
royalties would be higher with the sale of additional rights, for
example in the case of distribution of a work in a new medium, not
provided for in the original agreement.
Or, in the presence of failure to comply with an obligation to
operate a brand linked to an exclusivity clause, one can imagine an
agreement terminating the exclusive license to allow the trademark
owner to maintain risk revocation of the brand.
Finally, when a counterfeiter creates slavish imitation of a
model, the right holder may in exceptional cases prefer negotiating
a contract that would allow him to use the productive capacity of
the non-counterfeit goods by former counterfeiter to an anticipated
compensation that can be insufficient.
If the compensation is the solution they are looking for,
mediation may also appear as an option worth considering. In
mediation, the parties can not only agree on the calculation rule
which they consider most appropriate, based on the evidence
available and their knowledge of the case, but also and especially to
agree in a pragmatic way on the amount of the compensation for
bearing poverty evidence or to avoid producing accounting evidence
that both sides would prefer to keep confidential.
Of course the mediation solution, however, must respect the
law. As noted by Professor Guillaume Hofnung, the parties in
mediation cannot have inalienable rights. And if mediation is an
indication of a change of attitude towards the state, the mediation
does not undermine the rights or prerogatives of the state.
Many legal experts have examined the question of arbitrability
of intellectual property disputes. The issue of mediating intellectual
property rights raises substantially the same dispute.
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Disputes over contracts for the exploitation of patents,
trademarks or copyrights, can be treated by mediation, as well as
those concerning the paternity of an invention or ownership of a
work. But if the parties wish to determine the validity of a patent, it
has no effect against third parties, and can only lead to the
unenforceability of the patent in question between the participants
in mediation.
The rules of public order must be respected if it is such a dispute
relating to an invention or creation as part of an employment contract;
or more generally in terms of literary and artistic property, if
mediation solution touches the moral right, unavailable law.
The best solution to resolve an intellectual property conflict is
therefore not purely legal. These disputes cannot be isolated from
the commercial strategy of the concerned undertakings. The rapid
management of the conflict may be the companys survival
condition. Very important business decisions regarding investments,
production and marketing of products such as company valuation,
taking account of the value of intellectual property assets of the
company may be suspended at conflict resolution. The trade policy
and the investment of a company can be paralyzed or at least strongly
disturbed by ongoing litigation.
Unless the business strategy emphasizes the legal battle, the
present companies normally have an interest in an amicable
settlement in order to avoid the consequences and uncertainties
related to the continuation of the alleged infringements, and generally
maintain the social and economic environment.
3. Mediation, response element facing the international
dimension of many intellectual property disputes
3.1. The problem in cross-border disputes
The globalization of trade, globalization of the cultural industry,
the use of the internet often gives the intellectual property litigation
an international dimension. Interested intellectual property
communities have often expressed the frustration of companies at
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the complexity and cost of litigation, when conducted in different
legal systems.
At the European level, the defence of its intellectual property
rights in Europe can be a real obstacle. Thus, as described by the
European Patent Organization (EPO) for patent matters in the
aforementioned report of February 2006, if a dispute relating to a
European patent, once granted by the European Patent Office, the
European patent is treated as a national patent in each State
designated by its holder. It is therefore the national courts of the
EPO member states that are competent to rule on the validity or
infringement of European patents on their territory. This purely
national litigation system for European patents makes multiple
litigation unavoidable: for example, to enforce a European patent
which has been granted for several states, the patent owner must
initiate several parallel infringement actions (on the basis of the
same European patent and against the same alleged infringer) in the
national courts of the states where the infringing acts took place.
The parties must not only appeal to local lawyers and experts, but
also pay legal costs in all states where the procedure has been started.
For many SMEs, it is simply impossible, financially, for litigating
a case in parallel before several national courts.261
To remedy the legal uncertainty and high costs caused by
duplication of procedures, the European countries decided in
February 2013 to create a specialized patent jurisdiction (Unified
Patent Court), with exclusive jurisdiction to settle disputes related
to European patents and European patents with unitary effect
(unitary patent). The court, whose decisions with have effect in
261

Costs estimation for the settlement of litigations concerning European
patents before the national courts - Annex 1: assessment of the impact on the
European patent litigation agreement on the settlement of litigation concerning
European patents (European Patent Litigation Agreement -. Epla)- European Patent
Office, acting as the secretariat of the Litigation working group - February 2006
- http://documents.epo.org
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the territory of all EU Member States, will include a mediation
centre.
Globally, the challenges are even greater since it did not witness
today, in the same way, a standardization of the law, as it exists in
the European context.
The Hague conference was concerned unsuccessfully for many
years with the issue of the recognition and enforcement of judgments
in the field of intellectual property. In 2001, a special treaty in the
WIPO framework has been proposed on this subject. The same year,
the American Law Institute explored ways to govern all matters
relating to conflicts of jurisdiction, conflict of laws and recognition
of foreign judgments in the field of intellectual property. This process
continues with, among others, the common reflection of the Max
Planck Institute in Munich for intellectual property and the Hamburg
Institute for International Private Law, but the problem is far from
being settled.262
These difficulties have led some to recommend turning to
arbitration.263 The International Association for the Protection of
Intellectual Property (AIPPI) had the opportunity to speak on this
subject, saying that arbitration can be used to settle matters on the
same subject or similar subjects but occurring in different countries.
However, some have denounced the risk of legalization of
the arbitration court with a proliferation of incidents that could
undermine the practical value of the procedure and sentence. We
talked about the procedural excesses of arbitration.264
262 Private international law and intellectual property, a new framework for
new, Cyril Nourissat and Edouard Treppoz, coll. Lamy Axe Droit
263 Chiariny-Daudet A.-C., judicial and arbitration resolution of international
disputes on patents, Bibl. de Droit de lEnterprise, vol 71, Litec 2006
264 Alternative Dispute Resolution and Arbitration. The development of
methods for settling international trade disputes by Philippe FOUCHARD,
Professor at the Panthéon-Assas University (Paris II)
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3.2. Is mediation an option if the dispute allows it?
The main advantage of mediation is here again the limitation of
costs, simplicity and flexibility of the process. In the absence of a
contractual choice of applicable law, the parties to mediation may
set an applicable law or opt for a pragmatic assessment of the
situation in light of the various laws that can be applied and thus
considered in a concentrated dispute in one place of all the facts or
circumstances that may be invoked before the various courts before
which the dispute could have been taken. The objective of greater
legal certainty and lower costs can thus be achieved in the interest
of all parties.
The effectiveness of mediation, in that it is subject to compulsory
execution, is also essential in the field of intellectual property. For
disputes with a European dimension, the solutions may have a
cross-border recognition by the application of the Directive 2008/
52 / EC of the European Parliament and the Council on the 21st of
May 2008 on certain aspects of mediation in civil and commercial
matters. In the extra-European context, the New York Convention
of 1958 on the Recognition and Enforcement of Foreign Arbitral
Awards may, subject to applicable law, have intended to apply if
the agreement resulting from mediation is converted into award on
agreed terms.
4. Mediation and its development for socially responsible
justice:
The business actors, who usually argue for minimal government
intervention in economic life, the role of the state must be limited
to take on the tasks considered essential by the society and cannot
be by economic players themselves, start to consider mediation for
a conflict management policy.
This is why mediation gains more ground in the field of
intellectual property, especially for international disputes, with
specialized mediation centres of the World Organization of
407

Intellectual Property (WIPO), the Office for Harmonization of the
Internal Market (OHIM) and soon the European Patent Office, or
even general as it is the case in France with the Centre for Mediation
and Arbitration of Paris (CMAP) which processes a high proportion
of cases in this matter.
But if, in theory, the collaborative approach is increasingly
celebrated, there is still much to do to induce changes in the approach
of conflict. It remains difficult for corporate lawyers to undo a
combative attitude, and even their warrior will to win after their
opponent lost. The compromise may even appear as a sign of
weakness or cowardice.
Many judges and lawyers also continue to consider that the role
of the judiciary is to decide who is right and who is wrong and that
mediation would only be a stopgap, a waiver, a privatization of
justice to solve the lack of means of Justice to cope with the increased
demand.
So it is about consolidating the introduction of the concept of a
socially responsible justice, both from the perspective of users of
the justice and of the judiciary.
The Green Paper 2001 of the European Commission Promoting
a European framework for corporate social defined responsibility
as the voluntary integration of social and environmental concerns
in their business operations and in their relationships with their
stakeholders.
In conflict, it is above all for companies to demonstrate good
governance, as in all managerial decisions, integrating social and
economic concerns in the management of their conflicts and in their
interactions with stakeholders for a consensual, balanced and
sustainable solution. It is also about respecting the judicial system
by the use of socially responsible justice, to balance the cost of
administration of justice and economic and social costs that excessive
judicial solution can create for society in general.
But are the companies ready to make impact assessments before
engaging in any judicial or arbitral proceedings? If they enter into
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mediation, are they willing to treat the conflict as they would treat a
case, imagining all potential business options and their
implications, rather than camping on legal irreconcilable positions?
Are they ready to give up the judicial referrals that multiply as an
instrument of pressure? Are they ready to proffer a solution to their
conflicts, balanced in terms of economic and social consequences,
in an individualistic strategy that can lead to elimination of
competition on the market with the collateral damage that this
represents?
As for the judiciary and all its professional actors, are they
willing to look differently at the conflict in order to favour consensus
and peacemaking solutions and to consider the role of the judge as
a last resort?
For the states, the dilemma is to strike the right balance between
measures taken to facilitate the access to the courts, and those that
lighten the task of the judge to give him the means to devote
themselves with all the professionalism necessary to cases that
require its intervention in a reasonable time.
The success of mediation in general depend essentially on the
human factor, that of the ability of users of justice, legal professionals
and institutions to question their behaviour, and have a vision of a
more consensual and respectful justice of others, especially the one
that also includes economic and social imperatives.
In Europe, the efforts of the judicial authorities, states,
universities to develop amicable methods of dispute settlements,
including through training of traditional justice actors, are real. Their
efforts should also focus on the training of future business leaders.
In the long term, the mediative process must find its place as
the mediation that has as the outcome signing of an agreement is
necessarily better to preserve our social and economic nature. It is a
difficult challenge and it is undoubtedly as vital to the preservation
of our justice systems. Let us keep in mind: It is not the strongest
that survive, nor the most intelligent, but those who are the quickest
to adapt to change. Charles Darwin, the English naturalist.
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ONLINE MEDIATION, A CHALLENGE TO
JUSTICE?
Marie-Françoise Le Tallec,
Judge  High Court of Pontoise,
French delegate to the UN Commission
International Trade Law CNUDCI (United Nations),
French Delegate to the European Commission for the
implementation
the European platform for the settlement of online disputes
(Regulation of the European Parliament and of the Council
on the 21st of May 2013)
My remarks will be voluntarily more practical and factual than
legal and academic. My presentation will focus on the links being
built between digital technologies, mediation and justice.
After a round of the international and European horizon as a
preliminary, I will use in order to illustrate my results a French
experiment which took place between 2009 and 2010 in the Courts
of Appeal in Paris, and I will conclude my presentation with
questions that one is entitled to ask when talking about the online
mediation development.
When talking about the online mediation or the online
settlement of disputes in French, the ODR the online dispute
resolution following the Anglo-Saxon word, we must first think of
the will which is that of its promoters to resolve disputes called
mass. Indeed, online mediation is seen by some of its actors as
the most appropriate response to resolve disputes at high volume
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but low financial stakes, what the Anglo-Saxons call the high
volume, low-value disputes. Today it is mainly disputes arising
from the use of the Internet as the acts of online purchase, or disputes
related to the provision of Internet access, telephony, the subscription
to gas or electricity. The judicial systems are not always adapted to
deal with these cases quickly, especially when actions of buying
online are made between different buyers and sellers from different
countries or even continents.
We notice today there is a global trend towards the creation and
promotion of these digital tools of online registration of disputes
and their remote resolution.
This trend is particularly observed in the UNCITRAL, UN
Commission on International Trade Law, which has often been
spearheading the modernization of law.
UNCITRAL has launched, in 2010, a working group on the
settlement of online disputes in international e-commerce
transactions, including transactions between businesses and
transactions between businesses and consumers.
We must immediately indicate that the work in this group is
difficult and we have little consensus. There is, in effect, a frontal
clash between the European and the American conceptions of trade
and consumer protection proportionate to the underlying economic
issues. If I want to hastily simplify, should be presented with the
situation of the holders next to a classic European vision of
mediation, complementary tool to the judicial system, the judge
remains the ultimate recourse of the parties and, on the other hand,
US carriers an ambitious vision of integrated mediation in a broader
and independent process, starting from assisted negotiation to
arbitration, without ultimate judicial interference, the decision of
the mediator (sometimes of the arbitrator, since the borders are not
well limited) being final and binding.
It is also worth to mention the ongoing work within the European
Commission to establish a platform for online settlement of disputes
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arising out of consumer transactions, the result of the Regulation
524/2013 of the European Parliament and of the Council on the 21st
of May 2013. This online platform should be operational by 2016
and should enable European consumers to register their application
online relating to a dispute in consumption. This platform should
essentially redirect the consumer to the mediation device suitable
in each Member State.
Here we have briefly brushed the table of international and
European rules and the processes created in this sector.
Regarding the national level, it is interesting to say that France
was a pioneer and I submit this online mediation experiment
conducted between April 2009 and April 2010. It was conducted as
part of a Memorandum of Understanding signed between the Forum
of internet Rights and the Court of Appeal in Paris to resolve certain
disputes of First Instance related to the use of the Internet (online
shopping, providing access to internet and telephony litigation)
essentially between a vendor to a consumer or two individuals in
connection with a purchase or sale on such platforms as ebay or the
bitcoin.
Upon experimentation, Net mediators, the online mediation
service of Rights Forum on the Internet had treated in an extrajudicial
way over 22,000 applications with a dispute resolution rate of over
87%.
The developed mediation technique is both original and
traditional. The mediator uses the electronic tool by transposing the
main principles of mediation in its ethical and methodological
aspects. This technological tool thus offers to the parties that could
never meet (eg. remote location within the electronic shopping), a
possibility of access to a consensual method of resolving their
dispute. Traditional contact techniques are not excluded and may
enrol in the mediation process (physical meetings, telephone contact,
by fax, by mail with the mediator).
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Exchanges both spontaneous and constructed take place at these
mediations. Spontaneous because the parties may at any time connect
to their secure account and talk about their record, asking questions,
making proposals. There is the freedom of speech since they speak
when they wish to speak without waiting for an appointment, but it
is also built as it is conducted by the mediator that channels the
contributions and formally organizes the parties, never letting to
the parties unattended.
The purpose of the Protocol to the Court of Appeal in Paris
was, firstly, to develop information for litigants and the court
personnel on the potential of a digital environment available to the
mediator and, secondly, to develop online mediation in the court
system in dealing quickly and effectively with the disputed subjects.
The clerks from the pilot courts have been very active in the
project and had a great role in its success, including issuing double
convocations.
What progress can we take out of this experiment? The objective
is qualitative, 100 cases were processed. Of these 100 cases, here
are the results:
92% of cases left the judicial circuit, 78% of these cases were
solved through mediation and 14% have left the civil court after the
subject of information provided to parties who have finally withdrew
their case. 8% of the cases have not been solved through mediation
and continued their legal course.
The case processing time was extremely fast, from several hours
to a maximum of three weeks, with the exception of a few disputes
relating to the provision of internet access which depended on the
response times of customer services of these companies.
What was the profile of the litigants?
There were three main profiles of applicants whose cases have
been taken care:
- Over 65% of people turning to the justice did so because of
some constraints to the purpose of recognition of a right. They used
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the judiciary for the first time. They are shown to be relieved to see
that a third party could, amicably and independently, listen and try
to help them in order to resolve their case before the hearing.
Spontaneously, after they explained their dispute, they opened
themselves to the consensual solutions.
- 25% of people turning to the justice did so with the
commitment in mind of the judge condemning the other party.
However, they have accepted the principle of double convocation
and spoke to the mediator. Out of the dialogue, it emerged that these
parties wanted a letter of apology and explanation as well as a gesture
of goodwill from the other party, this approach leading to mediation,
and they abandoned the legal proceedings.
- Less than 10% of people turning to the courts essentially did
it for financial compensation. Convinced of their right, they
explained that people in the same situation had obtained large
amounts of money in damages. They initiated the action to achieve
the same judgment.The profile of these people was very different,
some took a lawyer to assist their case to the courts, others do not
master the codes of the legal world and relied on justice as a token
of recognition of their rights as citizen within the French society.
For the latter category, it appeared that there was a large gap between
their expectations and the merits of their case.These issues have
often been brought to the attention of the mediator by the sole
defendant. In half of those cases, the contact has been possible to
deliver to the applicant information on the functioning of justice
(the importance of a record, possibility of an adjournment), and
explaining the operation of the judiciary has solved some cases
before the hearing.
One point must be emphasized. If the mediation service
encountered no difficulty in making contact with the parties that
spontaneously came to the mediator after receiving the notification
by mail of the registry, it took three months to establish a true
electronic exchange with some courts. Electronic messages sent to
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the judges were blocked by the server and the Court attachments
could not be read due to lack of the use of a common standard with
the law, in addition, many local judges could use their email address
and internet connections were not always possible for judges from
their job or if they were, the access time to web pages was prohibitive.
The quality report:
• Double convocation: a useful tool
The double convocation was a real strong incentive tool for
making contact with the mediator.
• The referent judge: an asset
The successful implementation of the experiment in the courts
has been more rapid and effective since the trial judge was constituted
into referring judge, investing in the screening of cases and their
orientation to mediation.
Litigants, both young adults and people over seventy, expressed
their satisfaction at being able to manage their case remotely.
It appears from the experimentation and the discussions with
judges that one should keep the flexibility this resolution method
and speed in the implementation and avoid heavy and costly
formalities (travel of the parties to court, letters to address,
documents to be produced by post into multiple copies).
This is a way of solving that empowers the parties because they
maintain the control over their cases in real time seeing its progress.
The parties will also play an active role in the search for solutions
with the help of the mediator, for her part, will follow in the back
office the organization of her mediations.
In conclusion, the findings from this experiment are quite
positive. Remote mediation fits a number of needs of the judiciary
and especially the demand for a category of persons waiting for a
modern, responsive, effective and less anonymous justice. It also
responds to the request of some judges, convinced that other ways
to litigation that can be offered to resolve disputes and thus pacify
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the relations between the parties. In this sense, such a tool is
particularly well suited to family disputes.
However, certain conditions are required for the implementation
of such solutions. Indeed, the applicants were very attentive, as
judges, to respect the competence and independence principles of
the mediator and respect of strict ethics.
The judiciary cannot remain on the sidelines of developments
linked in particular to the use of digital technologies by our citizens.
Just as the national education and higher education faced the arrival
of MOOC (Massive Open Online Course), the judiciary will quickly
be confronted with the arrival of an offer of online justice. This
offer will ask many questions; as those of the identity of the service,
quality and competence of the mediator, that of the protection of
data collected on these platforms, costs for litigants in supply and,
more broadly, the border between the public service of justice and
the private provision in response to a very strong demand for our
fellow citizens of a modern, fast and efficient justice.
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IV. EXPANSION OF THE MEDIATION
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DEVELOPMENT OF MEDIATION IN RUSSIA:
LANDMARKS OF THE PAST 10 YEARS
Tsisana Shamlikashvili,
international mediator,
Professor of the Moscow State University for Psychology and
Education (head of the Chair for Mediation in Social Practices),
Academic Chair of the Federal Institute of Mediation, and
President of the Russian National Organization for Mediators,
Chair of Sub-commission on ADR and Mediation at the
Russian Association for Jurists, Associated Board Member of
GEMME
The year of GEMME foundation, 2004, was as well a turning
point for development of mediation in Russia. In November 2004
Vladimir Putin stated in his opening speech at the 6th All-Russian
Congress of Judges that it was necessary to promote in every
possible way the methods acknowledged throughout the world as
being effective. By this I mean pre-trial and judicial dispute
resolution by negotiations and amicable agreements as well as
alternative methods of conflict settlement by applying arbitration
procedures.
Such declaration by the head of the Russian state was a clear
reaction to disturbing trend towards overloading of the Russian
courts, which has always been one of the most common reasons for
an overall decline in the quality of justice. At the same time, it
served as a kind of signal encouraging Russian society to focus
more on developing new, alternative methods of dispute resolution
as a part of necessary modernization in the legal system.
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In February 2005, first international conference entitled
Mediation: A New Step on the Path Towards the Rule of Law and
Civil Society was held in Moscow with the support of the
Presidents Administration. In April 2005 Scientific and
Methodological Centre for Mediation and Law was established in
Russia, the first provider of mediation services in the country. This
organization saw its mission and primary goal as introducing,
implementing, promoting, and strengthening mediation as a new
legal and social institute in Russia. Since then the Centre acts as the
leading Russian organization in the area of mediation.
In the period between 2005 and 2011 four major international
conferences were organized by the Centre for Mediation and Law
in Moscow on biannual basis (in 2005, 2007, 2009 and 2011),
bringing together Russian public officials, politicians, members of
the legal and business communities and international experts in
mediation and ADR. In September, 2010 another important
conference was held in Moscow  Russian-French Conference on
Mediation, organized jointly by the French Embassy in Russia,
GEMME France and Centre for Mediation and Law. Mediation has
always been important topic at St. Petersburg International Legal
Forum, where panel discussions on mediation were held every year
since the launch of the project in 2011.
The impact of these conferences and other activities of the Centre
aiming at promoting mediation in Russia were considerable. They
allowed not only to bring mediation closer to Russian audience but
also to establish cooperation between Russian mediators and their
colleagues from abroad.
In 2006, the United Mediation Service was established by the
Russian Union of Industrialists and Entrepreneurs in order to
promote alternative procedures for resolving commercial disputes,
while the RF Chamber of Commerce and Industry established a
panel of intermediaries entitled to conduct conciliation procedures.
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In September 2006, quarterly magazine Mediation and Law:
Intermediation and Conciliation came out for the first time, and
still remains the first and only specialized Russian periodical dealing
with mediation and ADR. This magazine coupled with intensive
publication of books on mediation by foreign and national experts,
provided necessary ground for promoting ideas of mediation in the
society, among the legal and business communities, supporting
growth of professional mediators in Russia.
In late 2006, the first draft of a law aimed at introducing
mediation into the Russian legal system was presented to the State
Duma (the Lower House of the Russian Parliament). The law was
drafted to incorporate the UNCITRAL Model law on International
Commercial Arbitration. However, the draft law failed to receive
the required support and approval, primarily due to the discrepancy
between its concept of stronger orientation toward applying
mediation in the commercial area and the scale and capabilities of
the institution of mediation applicable far beyond the bounds of
commercial dispute resolution. This draft of the law did not reflect
high potential of mediation to produce social changes in many
different spheres. Several efforts by the initiators to revise the draft
law failed, since the document, due to the deficiencies in its concept,
was not supported by the legislature.
During the next few years prominent Russian statesmen and
respected members of the Russian judicial community have
repeatedly referred to the positive aspects of this method of dispute
resolution. The development of pre-trial and out-of-court dispute
settlement and mediation procedures was also recognized as one of
the areas of public policy in the sphere of combating corruption as
defined in the National Plan for combating corruption approved by
RF President Dmitry Medvedev on July 31, 2008.
Since 2005 great effort was taken to introduce mediation to
judges, since all over the world court system is one of the main
gatekeepers to mediation. Implementing mediation is first of all a
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question of creating awareness among the citizens, informing and
educating them about mediation itself and advantages of solving
disputes using this new approach. Programs for judges were among
the first developed by the Centre. The main goal was teaching judges
to promote mediation (refer parties to mediation, competently
helping them to exercise their right and ability for the informed
choice). As a result in many regions (more than 40%) court system
is involved in mediation implementation process and in some of
them courts are playing very active and even leading role.
The statement on the results of the 7th All-Russia Congress of
Judges in December 2008 said: The introduction and development
of alternative methods of dispute resolution, including conciliation
procedures and mediation, provides an effective way of reducing
the burden on judges and thereby improving the effectiveness and
quality of justice. Unfortunately, no effective steps in this respect
leading to perceptible practical results have been taken. In light of
these circumstances, the 7th All-Russia Congress of Judges states
the need for the legislature to introduce pre-trial dispute resolution
into the practice of law enforcement, especially in the area of public
legal relations, as well as promoting alternative methods of dispute
resolution.
Based on the results of that congress, Russian President Dmitry
Medvedev ordered the drafting of amendments to Russian law with
respect to the development of the judicial system stipulating the
development and implementation of pre-trial procedures of dispute
resolution (including mediation). This order by the President
marked one of the turning points in the development of mediation
in Russia by clearly and definitively showing the desire of Russian
leadership to modernize legal system.
Legal community responded to above mentioned events quite
actively. On the 24th of December 2008, a sub-commission on
alternative dispute resolution and mediation was established at the
Russian Association of Jurists (under the Commission on
Improvement of the Justice System).
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Drafting a law on mediation started anew. This process was
also influenced by the adoption of the EU Directive that had come
into force shortly before (in May 2008) and served as a point of
reference for defining the concept and basic principles for
development of mediation as new social institute.
In March 2010, preparation of the daft law was completed.
Subsequently, Russian President Dmitry Medvedev presented the
State Duma with two draft laws: the main one  the draft of
Federal Law No. 341071-5 on Alternative Dispute Resolution
Procedures Involving a Mediator (Mediation Procedure), and a
supplementary one  the draft of Federal Law No. 341063-5 on
Amendments to Certain Legislative Acts of the Russian Federation
Following Adoption of the Federal Law on Alternative Dispute
Resolution Procedure Involving a Mediator (Mediation Procedure),
which amended other laws due to the introduction of mediation.
In July 2010, both laws were adopted and came into force on
the 1th of January 2011. These two normative acts  Federal law of
the Russian Federation No. 193-FZ dated July 27, 2010 on
Alternative Dispute Resolution Procedures Involving a Mediator
(Mediation Procedure)38 and Federal law of the Russian Federation
No. 194-FZ dated July 27, 2010 on Amendments to Certain
Legislative Acts of the Russian Federation Following Adoption of
the Federal Law On Alternative Dispute Resolution Procedures
Involving a Mediator (Mediation Procedure) created the legal basis
of mediation in Russia.
Next step was developing of State Mediation Training Program,
which was approved by the Ministry of Education and Science by
approval of Ministry of Justice in February, 2011. The model for
this Program was that of the Centre for Mediation and Law, which
has been training professional mediators already for several years
by that moment.
The Law on Mediation states that professional mediators can
be organized and united in the form of self-regulation. In 2011
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Chamber of Commerce and Industry, Russian Union of Industrialists
and Entrepreneurs, Association of Russian Jurists and the Centre
for Mediation and Law jointly co-established non-commercial
partnership National Organization of Mediators (NOM). This
organization united individual professional mediators and key
players on the Russian market of commercial mediation in order to
maintain highest standards of services in the emerging field. In
October 2013 National Organization of Mediators has officially been
granted legal status of Self-Regulatory Organization. Among other
things, NOM has developed Code of Conduct for Russian Mediators.
Due to the efforts of the Centre for Mediation and Law since
early 2006 mediation was steadily entering curriculum of leading
Russian universities and law schools, including Moscow State
University, Moscow State Law Academy, Higher School of
Economics, Russian School of Private Law etc., it was only in 2012
when the first ever in Russia Master program in mediation was
launched jointly by The Moscow State University of Psychology
and Education (MSUPE) and the Centre for Mediation and Law.
Chair of Mediation in Social Practices was founded at the MSUPE.
In February 2013 Federal Institute of Mediation (FIM) was
established under auspices of the Ministry of Education and Science
in order to facilitate further integration of mediation in Russia, and
investigate theoretical and practical aspects of mediation. Ambitious
research projects have been launched by a group of mediators,
lawyers, psychologists and social scientists with an aim to gain
information about existing mediation practices in Russia and the
CIS countries, evaluate efficiency of mediation intervention under
different models and provide description of different factors affecting
dispute resolution. As a part of Ministry of Education and Science,
Russias Central Authority for implementation of the Hague
Convention 1980 on Civil Aspects of International Child Abduction
and 1996, FIM in close collaboration with the Centre also plays
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important role in cases of international family mediation including
those referred by the Russian-French Commission.
Many more projects are still in the stage of development. A
draft of Professional Standard for Mediators has been developed
and at the moment is going through the stage of public debates before
being proposed to the Ministry of Labour. Fast spread of Online
Dispute Resolution all over the world fuels interest of investors in
creating platform, which would meet the needs of Russias boosting
e-commerce industry. Rooms for mediation are opening in courts
here and there, including Court for Intellectual Property Disputes.
In 2012 Russian National Childrens Strategy for 2012-1017
(RNSC) was signed by President V. Putin, where mediation was
admitted once more as important social tool. Following the action
plan of RNCS network of mediation centres should be developed
also providing restorative tools for adolescent crimes, as well as
school mediation services have to be established in schools and other
educational bodies countrywide.
By now, after almost 10 years of history in Russia, one can
state that in Russia theres a huge variety of different mediation
training programs  aiming at different audiences  judges, lawyers,
social workers, notaries, managers, law students, psychologists etc.
New small corporate providers of mediation are appearing and there
are also many individual mediators, who try to find their own niche
at the emerging market. However, in spite of obvious progress this
market is still hugely underdeveloped in Russia and overall number
of paid mediations (though difficult to estimate) is not enough to
support even a small community of full-time employed professional
mediators. This is the reason why most mediators combine their
practice with other professional activities.
Awareness about mediation varies very much from region to
region. It is clear that as anywhere else in the world mediation in
Russia needs time and patience to become widely practiced. Role
of mediators as professionals providing high quality mediation
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services is crucial for success of mediation. Potential users should
be approached through the court system, legal professionals, and
various social and professional groups. It is an effort of the state
and the society benefiting each citizen, creating culture of dialogue,
building trust on various levels of social relations.
February 2014,
Moscow, Russia
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MEDIATION AND JUSTICES OF THE PEACE
Albertina Aveiro Pereira,
Judge at the Court of Appeal of Lisbon and professor at the
School of Magistrates
I. Introduction
Although it has been in Portugal for decades, including in the
family matters, the interest in mediation appeared after the courts
entered the justices of the peace.
So, in order to explain the context in which mediation operates
in this area, I will make a brief description of these courts, their
creation and their essential characteristics, after which I will discuss
about conciliation, given its similarities with the mediation, and the
importance of these measures in the courts of justices of the peace.
II. The courts of justices of the peace
1. Constitutional establishment
Known for centuries, although under different names and
configurations, because of various vicissitudes, the courts of the
justices were removed from the justice system in Portugal for a
long time which ended following the revision of the Constitution in
1997, when they are included in Article 209 of the Constitution
(which refers to the various categories of courts). They are expressly
provided for in Article 2: there may be maritime courts, arbitration
courts and courts of justices of the peace.
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The courts of justices of the peace are, therefore, jurisdictions
where justice is done, although they are not judicial courts, as it is
clear from the fundamental law.
Once this change developed at the constitutional level, it took
about another 4 years for this new reality to gain legal recognition
and to be applied on the ground, which was eventually achieve with
the Law No. 78/2001, of July 13, 2001.
2. The context of its creation
After the 25th of April 1974, the society has undergone a
profound transformation. The democratization process experienced
by different sectors of the society, including the values of equality
and freedom, the integration into the European community space,
the current European Union, with the changes inherent at the
economic level and productive in the country, the increase in
consumption, combined with better education and awareness of their
rights by citizens, the massive use of certain companies of court
cervices just to get credit (and lower tax costs), led to a situation of
pre-rupture of the judiciary, which did not have sufficient resources
to respond to the nature and the size of this demand.
Furthermore, the winds of change blew with increasing intensity
on the other side of the Atlantic and even Europe.
Since the seventies, in the US and later in other European
countries, many movements began to grow, demanding a better and
greater access to justice and other forms of access to the courts; the
direct participation of citizens in solving their problems through
forms of social emancipation of citizens (including the ADR
(Alternative Dispute Resolution), these were realities that are
reflected in the creation of several international and European
instruments, calling for the creation and development of alternative
means of dispute resolution as a methods of access to justice. Thus,
in addition to other private experiences that are awakened in the
Portuguese society, it was created the office of family mediation, in
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the late 90s, and, subsequently, the various currently existing public
mediation systems, which include the family mediation system,
penal mediation for the young, the labour mediation system and the
criminal mediation system.
The Law 78/2001 established the justices of the peace and their
organizational rules, powers and functioning.
Initially, only four courts of justices of the peace have been
installed for a trial period: in Lisbon, Oliveira do Bairro, Seixal and
Vila Nova de Gaia.
Despite the indifference of some and the opposition of others,
the experience established by these pioneers is positive,
demonstrating the clear approval of the citizens of this reality. Thus,
in recent years, 21 new courts were created.
The law 78/2001 was recently revised by the Law 54/2013 on
the 31st of July 2013 (Law on Courts of Justices of the Peace).
3. Structure, competence and functioning
The courts of justices, which were designed as specialized courts
to allow civic participation of stakeholders and to stimulate fair
settlement of disputes (Article 2 of Law 54/2013), follow a very
simple structure. They have a reception service and an administrative
service and there is, for each of them, a mediation service. This
service is conducted by mediators, who are independent and qualified
professionals, selected by open competition. They are placed on a
list that exists in the courts of justices of the peace.
Moreover, courts justices do not have staff, being composed of
officials provided by local authorities, who must also grant their
facilities.
The claims of the user may be exposed orally. They are written
down by officials, and are found in the applicants request, the
contestation of the defendant in the dispute and in the reply, if any,
if a
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The process is quick, comprising only reception phases of the
application, mediation and judgment; the deadline for the submission
of the request and the response, if that is the case, is 10 days.
In a sense of closeness and to reach agreement, the parties must
appear in person and may be accompanied by a representative.
The courts of justices of the peace are competent in declarative
actions, and for the questions designed to accomplish the fulfilment
of obligations, delivery of movables, accomplishment of the rights
and duties of owners, conflicts between co-owners, possessory
actions, condominium, civil liability, the non-execution of contracts
and the general theory of obligations - materials whose economic
or social value is not very high, but that can bring great damage to
the plaintiffs.
The jurisdiction in regard to the amount of the demand is 15,000
. The judgments of justices of the peace have the same status as
the judgments pronounced by the trial court.
4. Principles applicable in the courts of the justices of the
peace
The courts of justices are intended for civic participation of
stakeholders. Article 2 No. 2 of Law 54/2013 on the 31st of July set
an important motivator of reference for all those involved in these
courts. They claim the principles of simplicity, relevance, flexibility
of the formalities, the oral nature and absolute procedural economy.
From these principles it derived, among other things, a sitting
posture of the stakeholders on a simple, direct and clear action to
overcome all that is not relevant or that may prevent the rapid
resolution of the conflict.
The idea of proximity is immanent and so is the cooperative
participation of all parties. This is reflected by the obligation to
provide the clarification and information needed.
Through a rigorous procedural economy, it employs a flexible
practice of the actions, which implies a permanent criticism of the
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officials, mediators and justices of the peace, so that the decision
has a useful meaning, and the justice is swift.
5. Characteristics of the courts of justices of the peace
Through the points indicated in the original installation and
operation methods of justices of the peace courts and in particular
the fact that the mediation is inserted there, they are sui generis,
since being courts, they work, compared to common courts, as an
alternative method of conflict resolution.
III. The mediation and conciliation in courts of justices of
the peace
1. Mediation
Known for a long time, and in almost all cultures, although in
different forms and different names, mediation is generally
considered as an alternative method of resolving conflicts, that is
private, informal and confidential, voluntary and non-contentious
where the parties participate actively and directly with the help of a
mediator that they must choose for themselves in order to find a
negotiated solution to the conflict between them.
This is, as we know, an important dispute resolution mechanism,
in which the parties, with the intervention of a third party, the
mediator, who is a qualified professional, independent and impartial,
are placed in a position of equality, to address, discuss their real
problems and reach the heart of the conflict, often veiled or little
expressed in the legal request they issue in court.
With the restoration of communication through the intervention
of the mediator, the parties resume the dialogue, without any
constraint, freely and with respect to the other, ending up finding
and build themselves the solution that suits them the best. There is
not a loser and a winner: they both win. The solution or agreement
by this method will therefore result out of something deeply
internalized and assumed by the parties, which, as is normal, will
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tend to follow their agreement in the future, propagating in this way
harmony and social peace. I think this is the best way to solve and
avoid conflicts, a purely democratic, participatory and interactive
method for citizens enabling them to access the just settlement of
the conflict  and so finding justice.
In each court of the justices of the peace there is a mediation
service, which the parties are free to try or not, mediation is optional,
allowing the parties to choose a mediator on the existing list in the
courts of justices of the peace. With this service, it is said to stimulate
the resolution, in preliminary terms of the conflict by settlement
between the parties. And, therefore, mediation gives the parties an
opportunity to settle their differences amicably and in a concerted
manner (Article 53 of the Law of the courts of justices of the peace).
The same law provides that the mediator is a neutral third party,
independent and impartial, devoid of the power to impose a binding
decision on the parties. It stresses, however, that it organizes and
directs the ... mediation seeking to get the best and cheapest useful
result for obtaining a settlement that satisfies (Article 35, No. 2
and 3).
Therefore, although mediation is a process in which the parties
themselves will find the solution that will serve their interests best,
the mediator cannot be indifferent to the type of agreement reached,
especially when it is not fair nor balanced for both parties. This can
happen, especially when one party has clearly a better economic,
social, psychological or other position when compared with the other
party. In these cases, the mediator must consider this aspect in the
conduct of the mediation process or stop the mediation in accordance
with Article 19, paragraph c) of the Law 29/2013 on the 19th of
April, which regulates public and private mediation. The content of
Article 6 of the Act 29/2013 is also part of this plan, stating that one
of the duties of the mediator is to treat the parties equally, throughout
the mediation process, managing the process to ensure the balance
of power and the possibility for both parties to participate in the
same way.
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The reached settlement is transcribed into a single document
signed by all stakeholders and submitted for approval of the justice
with the value of a judgment (Article 56 of the law on the courts of
justices of the peace). It has in this way enforceable value (art. 703
of the Civil Procedure Code).
The approval of the settlement will be attended by the parties,
before the justice of the peace who will check its terms and content,
to decide whether it was obtained in a free and informed way.
If the parties do not reach an agreement through mediation, the
court will decide the date of the judgment hearing, to be achieved
in a maximum period of ten days (art. 56 # 2 and 3 of the law on the
court of the justices of the peace).
Particular aspect concerning mediation: it can take place outside
the jurisdiction of the courts of the justices of the peace
(extra-competence mediation), provided for in Article 16 no. 3 of
the law on the courts of the justices of the peace. It follows that the
mediation service is competent to resolve disputes that may be
referred to mediation, even being excluded from the jurisdiction of
the courts of justices of the peace.
By allowing that mediation takes place in conflicts, excluded
from the jurisdiction of the courts of justices of the peace, provided
they relate to available rights, the legislator intended to stimulate
the use of mediation in an appropriate place, as the courts of
justices of the peace. However, the magistrate has no jurisdiction to
certify the settlement, one of two situations may occur: i) the
agreement reached in this way will be valid as enforceable if it
meets the requirements in Article 9 of the law on mediation, without
the need for approval; ii) if the parties wish to submit the settlement
for approval, they have the opportunity to do so, in my opinion, in
accordance with Article 14 of the law on mediation by a judge of a
court having jurisdiction in the matter.
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2. Conciliation
Another element inherent in the courts of justices of the peace
is in regard to conciliation. Indeed, it is within the mission of the
justices of the peace to attempt conciliation if the parties have not
resorted to mediation, or have given up or have not been able to
reach a settlement.
The conciliatory intervention of the justice of the peace occurs,
as a rule, before the judgment.
The conciliation results in a judicial act. In this case, the justice,
expose the parties, in an impartial and objective manner, to the risk
of continuing the trial, the advantages and disadvantages of the
positions taken in the trial, highlighting the benefits of a negotiated
and consensual solution.
His intervention, that has to be active and committed, cannot,
however, lead to a form of pressure on the parties to end the trial in
order to obtain a judgment. In the light, in particular, of the
constitutional rules, and of the principle of effective judicial
supervision, the parties have the right to retain this option.
This conciliatory activity of the justices implies personal care,
attention on how to conduct the conciliation and communicate with
the parties, taking into account, as we have seen, that the courts of
the justices of the peace are proximity courts and they are even
informal and lack mainly the symbolic authority of the courts.
It is important, therefore, in my opinion, to have an active
conduct, commitment and dialogue, with proximity, but with the
desire to respect their competence as judge. The independence,
neutrality and impartiality, as essential elements of their judicial
status and the confidence of citizens before the law, cannot be
questioned or be the reason for any doubt on the part of the users
this service of justice, especially since it will be the same justice
who will draft the judgment and give a decision.
The judge is bound by the terms of the conflict as formulated
by the parties. Therefore, the conciliator judge, who, in addition, is
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required by rule of contradictory, which opposes to confidentiality,
the conciliation fails to achieve the same depth at the heart of
the dispute, as it is the case of mediation.
It is, however, an important dispute resolution mechanism,
which clearly contributes to the timely resolution of conflicts and
social pacification.
According to available data, in the courts of justices of the peace,
about 50% of cases are solved through mediation and conciliation.
3. Conclusion
Mediation and conciliation, inserted in the courts of justices of
the peace, as briefly described, value their effects, helping to achieve
a faster justice closer to citizens, more human and more democratic,
reinforcing again the harmony and the social peace.
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MEDIATION: CRIMINAL MATTERS AND
CONFLICT ANALYSIS
Geert Corstens,
President of the Supreme Court of the Netherlands
It is with great pleasure that I address you today at the opening
of the second day of your conference. Those of you who know me
know that I am a strong supporter of international contacts between
lawyers. Exchanges which I also try to bring my contribution in my
capacity as President of the Network of Presidents of Supreme Courts
in the European Union.
Last year I gave two lectures on the theme of forgiveness, first
before the Remonstranten Vrijburg Brotherhood in Amsterdam, and
in the Holy Catholic basilica Walbourg Arnhem. I am no expert in
the matter. Criminal law, to which I devoted most of my working
life in general points to an opposite purpose, namely to pay for
committing crimes. It is primarily a certain personal fascination
that is at the origin of my interest for forgiveness.
Not forgiving can have a paralyzing effect for the wrongdoer
as for his victim. In his TEDx conference, that I have seen recently,
the Rwandan musician Jean-Paul Samputu gives a very impressive
example, but also encourages the power of forgiveness265. Under
the title Forgiveness, this unpopular weapon, he evokes the
genocide in 1994 in which his parents, three brothers and one sister
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This TEDx conference held at the Hague Academy of International Law
can be watched on http://youtube/gRVjfRXt1Mc.
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were murdered by his best friend from childhood. After the fact, he
was unable to make music and could not find any meaning in life. It
is through forgiveness that he could end this very difficult time of
his life. This allowed him, he says, to break free from the prison of
hatred and bitterness, to get rid of the feelings of revenge.
Forgiveness is to leave from the imprisonment of hatred  to
forgive is to leave the prison of hatred. If we forgive, we do it for
ourselves, says Samputu, it is not for the wrongdoer.
Forgiveness is something strictly personal, which depends on
the will of the victim. It is difficult to integrate in a penal system
like ours, that has a strong focus on the responsibility of the accused
person and raises the standard of legal equality. In this sense, the
criminal law is more of a tool to charge the guilty in a reasonable
way - which is indeed very praiseworthy - and respond to the need
to know what happened and why. He cannot push the victims or
their relatives to forgive, even if some of them claim that it helped
them to resume their lives, to heal the open wound of the suffering
caused by the offense; nobody can be forced.
However, one cannot but rejoice to see the criminal law give
the victim the opportunity, if desired, to make contact with the
perpetrator in order to meet the offense committed in a more
constructive way than by mere punishment. In this regard, mediation,
introduced in the Dutch criminal law on the 1st of January 2012,
Article 51h of the Criminal Procedure Code, is a determining
initiative. The law now provides that the Crown may promote this
procedure between the victim and the suspect. If it has led to an
agreement between the two parties, the judge took into account the
penalty or penal measure it imposes. It is even expected that the
Crown encourages mediation between the offender and the victim,
if it so wishes. The first results of this new provision are very
promising. The Amsterdam court has placed itself in 2012 at the
forefront of this evolution: in 70% of cases it has selected for
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mediation, the parties reached an agreement and the judge was able
to refrain from imposing pain.
I think that all people involved, victims and wrongdoers, left
the court with a lighter heart and more satisfied than if the traditional
route had been followed. Mediation makes it possible for the accused
person to explain what led her to act, to express regret and agree
with the victim on measures to compensate as much as possible.
Criminal law is a major societal responses to crime. In many
cases, this is the path that is necessary because we must show that
the perpetration act is unacceptable that the standard should be
consolidated, even if the victim forgave the person who is the author.
But we must not lose sight that this response is not without
shortcomings. Because the criminal law does not offer the persons
concerned all they need to be able to properly take their own lives
back in their hands again.
Six courts are currently involved in a large pilot project of
mediation, whose conclusions will draw on the experience of 400
cases. The interim report I received from Mrs Van der Does, a judge
in Amsterdam, is very encouraging again.
Such projects provide valuable information on both positive
and negative aspects of judicial mediation in practice. The GEMME
is an excellent forum for sharing this knowledge and learn from the
experiences of foreign countries, with particular attention to the
legal provisions they have adopted. For mediation cannot claim to
be a solution, even a partial one, to the conflicts occurring in various
areas of law, if it could rely on legal grounds, or at least if legal
barriers were removed. But we must go beyond the law and focus
on the real problems and solutions. We need to look beyond our
borders and that is, again, very informative, but instead of limiting
these exchanges to only good practices, today I plead to also
consider those that have proven to be bad, to clearly expose what
is efficient and what is not efficient at all. One might consider asking
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two experts from each country to present the do and dont of
mediation based on their own experience. These recommendations
could be very fruitful.
So Mrs. Van der Does recently informed me of the current
practice in the Dutch civil courts. She stressed the importance of
good analysis of conflicts in which the judge is aware of the interests
and the underlying feelings. This can contribute to the success of
the reference to mediation. Conflict analysis is part of the training
program for new judges from the first of January this year. This is a
method that aims to analyze the real problems that underlie the
conflict between the parties. The idea consists in the fact that often
the legal views of the parties disguise non-legal problems. It is
necessary that the judge moves towards these problematic areas,
not necessarily move the trial of a procedure that focuses on
intervening to a procedure that places the parties in the foreground.
The judge listens, makes the parties talk, and do not draw a
conclusion yet. This raises the question of whether it can contribute
to a better coexistence of the parties in the future. It allows the
parties concerned to engage in a real fair process, that is to say, he
offers them the opportunity to be heard. This means he goes beyond
legal concepts. If the judge concludes that these parties are able to
solve their problems with the assistance of a mediator, he sends the
case to mediation. It is for this reason that civil judges now have an
office with specialized staff with the task of helping the parties find
a mediator and to report the progress of the process to the judge and
the other persons concerned. They play thus a large part in the success
of this new approach in solving civil cases. The integration of
mediation in justice promotes acceptance and contributes to its
success. Mrs Verkleij, judge in The Hague and chairman of a group
of experts on conflict resolution, can attest.
I will end my presentation with Aharon Barak, the former
President of the Israeli Supreme Court, which considers that
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comparative law is like a discussion with an experienced friend. It
sharpens thinking, broadens the horizon and serves as a mirror to
better understand his own right.266
These words do not apply only to the law as such, but also to
the practical experience of people whose working tool is the law.
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A. Barak, Comparative Law, Originalism and the Role of a Judge in a
Democracy: A Reply to Justice Scalia, speech delivered on the occasion of Fulbright
convention, 29th of January 2006.
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THE SPEECH OF MRS. CLAUDIA BANDION
ORTNER
Former Minister of Justice in Austria
Firstly I wish to thank you for the invitation to this conference
with such a full agenda, and of course I want to convey to GEMME
my most sincere wishes for this anniversary: Happy Birthday!
I feel very good here with you because I have also been a judge
for 15 years. I was a judge in criminal proceedings, and of course,
as part of these functions, the mediation is somehow unfamiliar,
and there is relatively little interest in this phenomenon. But later, I
was appointed Minister of Justice, and I must admit that this is a
subject that interested me more and more, because through
mediation, we can make savings, we can save resources. Vienna, in
Austria, was obviously a special place for conflict resolution to be
debated on; perhaps this is because of the nature of the Austrians,
maybe it is also for our good wine, who knows? This is certainly
one reason why so many international organizations have decided
to place their headquarters in Vienna. It is not surprising that Austria
was one of the first players in the field of mediation. Long before
the Directive, we already had a comprehensive legal framework
that framed the mediation. We have clear and concise rules, and
when the directive has emerged, it was enough for us to implement
a very limited peace of it, especially concerning cross-border
mediation.
Why is Austrian law, from my point of view, so special, and so
distinct? I would like to tell you about a number of problems. As
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you may know, we have a list of mediators, we have a system of
registration of mediators from the Ministry of Justice, and to be
admitted to the register of mediators one must obtained 200 out of
300 theoretical value units and between 100 and 200 units of practical
value. Of course, we must also comply with a whole set of criteria
and adhere to a number of duties. This list helps to ensure a certain
quality in mediators and obviously is a base for public confidence
in mediation as a viable alternative to trial.
For about two years, we have had a project in Austria involving
different courts; for example, the commercial court or the labour
courts, there is the possibility for the judge to terminate the
proceedings or to suspend, to involve the mediator in the courtroom
and to initiate a dialogue. I heard that it worked extremely well in
the commercial courts and that obviously saves money, resources,
but also save time since mediation is shorter than a trial.
In family law, an area in which mediation works especially well
in Austria, the state allocates a subvention- the amount depends on
the family income, and has the effect of reducing the cost of family
mediation to an extent that does not exceed 20 .
It is very interesting to note that in Austria, as in Germany or
Switzerland, an annual day of mediation is organized on the 18th of
June of course with the purpose of raising awareness on this process.
This day is an opportunity to organize a number of related mediation
activities; for example chopper mediations - concept quite difficult
to translate - its sort of mediation essays sessions.
A few months ago, the former Slovenian minister and I have
decided to set up a platform for former Ministers of Justice and
former deputy ministers. This decision arose from the belief that
our knowledge, our experience and network should be built upon.
Many former colleagues have immediately expressed interest: we
very much hope that we will be able to launch this network in the
fall. This project originates from the excellent cooperation that has
developed between us, when we exercised our corporate functions,
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especially in meetings of the Council of the European Union, and
we believe that the voice of this platform can be heard mainly in the
field of the Justice and Human Rights and, of course, in favour of
the topic we consider now, mediation. It is no coincidence since
mediation has a universal meaning and that it is a great tool for
harmonization of different legal systems. Mediation travels today
without a passport, and it works. It is justice with a human face.
Obviously, mediation has been declared a political priority but
much remains to be done, so that mediation is more visible and
attractive. You know, savings are the rule in most countries. This is
a major problem, since the lack of funding has an extremely negative
impact on mediation.
Our platform could possibly give voice, and attract the attention
of governments on the risks and consequences incurred due to a
search for savings in the wrong place. As we all know, although
mediation allows saving money, it may be under-used if states do
not provide it with financial support. But I think its not just about
money but also, perhaps, it is a matter of common standards and
perhaps a common European framework. The directive is only a
first step in that direction.
It also requires that we may lead a joint awareness campaign.
Why not celebrate the day of the mediation anywhere in Europe or
in the world? I leave this idea for your consideration.
To conclude, I will say that I am currently the Secretary General
of an international organization of very recent creation, called
KAICIID; it is the International Centre for Intercultural and
interreligious dialogue of King Abdel Aziz. The headquarters of
this organization is located in Vienna, and it is a foundation that
brings together people from different religions for a dialogue
between different cultures and different religions. We have so far
three Member States: Austria, Spain and Saudi Arabia, an interesting
mix, and we also have the Holy See as a Founding Observer.
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We want to use in this context the mediation in the field of
peace. Why keeping it only for family law or commerce? Why not
use mediation in solving global conflicts? We are looking for experts
in the field, experts in the dialogue and intercultural mediation. If
you know someone who would be interested, do not hesitate to
contact me. Besides, we invite you to Vienna, do not hesitate; and if
you respond to this invitation, maybe I will offer you a glass of
wine.
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THE SPEECH OF MR. ALES ZALAR
Former Minister of Justice of Slovenia
President of the European Centre for Conflict Resolution
I am absolutely delighted to be here and I would like to
congratulate GEMME during this anniversary. I had the great honour
to be part of GEMME for some years. So I personally celebrate this
anniversary. I was asked by my friend Beatrice to say a few words
about the future of mediation in regard to online applications.
I agreed, despite my limited knowledge in this matter, because
there is an old saying that says, It is much more risky if one does
not know what one does not know than if one knows what one does
not know. So I know I do not know much about the online conflict
resolution. However, I started to think and ask myself where I could
find maybe good documentation or major witnesses likely to share
with me their experience and knowledge.
So I tried to make a PowerPoint presentation.
Obviously, we had all sorts of technical problems. Youll find
that if you want to be a mediator who deals with modern information
technologies, we must think of it, whether it is a technology that is
likely to work and if you are able to use it. So I try to use the term
online dispute resolution (ODR), which is of course something
broader than simply mediation on the Internet. I think it is obviously
almost inevitable to use this term, because you will see just now
that even mediation with online systems advances in opposite
directions: one has a direction which is that of a hybrid process in
which mediation is only one component of conflict resolution.
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Of course, you all know that when we speak of modern
information technology, we can speak of a barrier: there is the
Internet, intranet, extranet, diverse net and varied that are all
connected with each other. Is there anyone in this room who did not
currently have in his pocket or bag, a portable device, iPhone, iPad,
tablet? We are all connected. It is a reality. This is not the future, it
is the present.
That is why we must think of ways to find a useful link between
the technologies we use every day and this process of conflict
resolution. We use both networks with wired and wireless networks.
We use interactive communication systems such as mail, or not
interactive like for example static websites.
We should take into account the fact that non-interactive or
interactive means of communication could help us technically in
the field of conflict resolution. Also keep in mind that when it comes
to online communication, we speak of a virtual reality, because when
I send an email to someone, Im not 100% sure of where my email
is going to. So obviously it would be possible to create virtual
identities. It is possible to be in a different place or in a different
time. The big question is: do we communicate with the right person?
Is that the true interlocutor? We think we communicate with
someone, but what if that someone does not exist? Is it a fictional
character? Obviously, these are the concerns that we must all bear
in mind, when talking about online dispute resolution.
This virtual aspect is something that obviously gives us immense
opportunities to develop new approaches to intervention in the field
of conflict. Currently, we all know that the resolution of online
disputes is a system that is particularly present in a number of conflict
resolution mechanisms for consumers, and there are already a
number of systems, particularly in the United States, where they
have the ability to process, not thousands, not hundreds of thousands,
but millions of conflicts per year. About 16 million conflicts of
consumers pass through ODR systems. So there is a future for this
type of intervention in conflicts.
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Regarding the nature of the conflict resolution process,
arbitration seems to prevail over the mediation in the online systems,
and it is quite often used in conflicts that address domain names,
intellectual property, online business, and online commerce. It is
therefore about the areas where we see the systems that already
exist and that were created to serve in the conflict resolution process.
To some extent, these ODR systems can also be linked to
artificial intelligence applications for the computers themselves to
know what we do as a human being and as a mediator today, so its
a very important aspect which we must consider and take into
account when we try to imagine the direction to take.
There are already online mediation applications in a number of
countries, or for some there are resolution processes. Maybe I am
wrong, but I think it is really a form of shuttle mediation, that is to
say, mail roundtrips. I currently work in the European conflict
resolution Centre which is a private foundation, in which we are
developing online dispute resolution systems for consumer disputes,
but it works mainly by email. Even when using the equipment for
collecting, harvesting documents, you can scan the documents, you
can send by mail, you must protect them, etc. Currently, it seems
that this shuttle mediation system by return emails is essential for
the system.
We also know that in almost all countries, we see systems that
to some extent already use modern technologies in conflict
resolution. This can be something that is not necessarily limited to
the ODR, this can be something that is already part of the judicial
system. There are already communications by telephone in the
courts, the websites that allow access and that allow to download a
number of forms that we can fill and return. This is something we
already have. We can also pay fees and expenses online. In a way,
the information technologies are already present, but we cannot
really say that we have really developed online dispute resolution
systems.
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What is interesting is that it seems that we should allow to
increase the attraction that hybrid systems may have.
What do I mean by hybrid system?
It can mean many things. There may be an association or a
fusion of mediation and arbitration, combinations of various systems.
One could also simply combine different intervention styles within
the same process since the great mediators must know how to handle
the facilitation approaches or the assessment approaches according
to the expectations of the parties. You can still combine these
methods of intervention in the same process.
Hybrid is something that also describes the situation in which
one or more persons can play one or more roles. So a combination
of several roles, artificial intelligence and human intelligence, for
certain cases. You may be familiar with the system through which
the computer can help arbitrators or mediators in conflict
management. This system is nothing more than an invitation issued
by the computer to both parties to submit their offers.
If it is a monetary conflict: whats your offer? What do you
suggest to the other party? In this case, you may consider that an
agreement can be reached on one number. If one party sends an
offer and the other party provides another, the computer can calculate
the average and make a monetary proposal. This system was
developed and it is used in a number of large companies.
For example, GENERAL ELECTRIC uses it in a quite
interesting way. This may seem sophisticated, but in fact it is based
on the principle of the quiz, the over-simplicity of the model. It is
the combination of negotiations and a final arbitration.
Here there are also some information about this system as a
blind auction.
How can we combine modern technology with the process of
solving concrete disputes? How can we combine human intelligence
and artificial intelligence? As for what happens in the courts and
the ODR systems, they can also use hybrid systems. I believe that
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the business assessment by a computer is an interesting system since
it requires the parties to participate in mutual evaluations before the
trial itself. As part of this process, the evaluator assesses exactly the
likelihood of a favourable outcome for either party. If the parties do
not accept this assessment and decide to go to court and the decision
is favourable, if it is 10% higher or lower than the assessment, it is
considered that the party who rejected the assessment must pay all
legal costs, regardless of the party that wins. Thus, we see that this
prior assessment involved in the mediation can be a model for the
future.
Moreover, in our association, we develop these hybrids in trade
disputes. This is the most attractive solution in Slovenia, much more
than mediation for commercial disputes, because managers and big
bosses want to have an experience of the judicial world.
This is a very attractive proposition. Once they understood that
their perspective in court is 60% likely to win everything that was
asked in court, they say it is perhaps time to have tried mediation.
They then turn to mediation. In the future, the combination of that,
this electronic system INI assisted by computers could possibly be
useful since the computer would assess the claims of the two parties.
Besides, there is a project that considers the same type of vision.
There are disadvantages, some of which are well known.
It is unlikely that online resolution systems will be accepted by
those who are not familiar with computers. If we no longer use a
mediator, we lose non-verbal communication, body language, etc.,
that can express many things. On the other hand, this can be
considered an advantage, especially when we want to avoid
intimidation or when we want to overcome emotional barriers and
blockages. So there are advantages and disadvantages, as in any
other system.
For the different stages of online dispute resolution, the most
important is of course the initial contact where we can use different
means of communication - first email, first contact, first assessment
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of the case, the dispute with checklists, questionnaires, etc. This is
the first step for which we could develop computer tools.
Later, in regard to the process itself, one can produce videos.
For example, the mediators can do a video call for the introductory
remarks of online mediation. One can use Skype, videoconferences.
Let me conclude by emphasizing a number of elements that are
needed and that should be taken into account by institutions such as
GEMME. What about the quality of the providers of this service?
What are the skills, the knowledge and the ethics? This must be
taken into account when using these online systems. Obviously,
there are a number of points here that must really be taken into
account, you need a specific accreditation and same goes for the
skills.
For example, the skills to gather information on the Internet, on
the definition of the dispute, on the communication means of this
system, how to allow online negotiations between the parties
themselves: sometimes as a mediator, the parties say Please, would
you leave the room, we want to negotiate directly.
It is the same for an online system. How can we enable the
parties, how can we even advise the parties to talk to each other?
There are many issues to be addressed.
It is the same also for the ethical standpoint, for professionals
that work online, they would use NADRAC standards: the Australian
National Council of ODR that uses alternative resolution methods
and a number of guidelines. I strongly advise you to visit their
website, because one can learn a lot from Australia.
We can finish with the rule of Adam Smith: It is not from the
benevolence of the butcher, the brewer or the baker that we expect
our dinner, but from their own vision and out of their own interest.
Finally, it does not matter whether we use an arbitration or
mediation that is conventional or online, we should always take
into account our own interests and in this case the interests of the
parties. These solutions should obviously meet their needs and not
the reverse.
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FOR AN OPTIMIZED RESOLUTION OF
DISPUTES MINUTES ON THE BUSINESS
SURVEY
Isabelle Vaugon
Lawyer
I am not going to speak on the behalf of all French companies,
but to support a survey that I conducted within the firm FIDAL. I
am a lawyer and a mediator. This is a survey we conducted in
partnership with the American Arbitration Association. We have
published two surveys.
I will try to give you a very well summarized content tonight.
Two surveys were conducted, one in 2009 and one in June 2013,
which have the merit of being the result of interviews that we
conducted with French companies and which carry the voice of these
companies about their interest in using mediation.
On the 2009 survey, I extracted this substance which seems to
be the most important one to me. We conducted this survey with
this American institution because it was said at the time that if
mediation works in the US, it is of interest for the North American
companies, but not necessarily French companies. The results of
this survey conducted within 70 companies, all sizes and sectors,
show that French companies have exactly the same interest as
businesses across the Atlantic to use mediation since 85% of the
respondents indicated that it allowed them to save time. As it has
been said today, the average dispute resolution period is two months
rather than years.
450

The companies explained that this of course allows them to
earn money, but I think the most important figure is that 85% of
them indicated that this allowed them mainly to preserve the business
relationship: for some, with a simple application of the contract and
for 15%, with a modification of the contract if it turned out that the
dispute started from the fact that the provisions in contract were
becoming too complicated to be applied. But the most interesting
figure was that 38.5% of them indicated that it had allowed them to
develop a new business relationship, and thus to create opportunities
and consequently profit between them, which by definition is still a
major concern of any company.
You could see at that time only 39% of the surveyed French
companies used mediation, while 85% of US companies surveyed
in the prior US investigation used it. We saw the same interest, but
still much lesser use in France.
That is why we conducted a second survey published in June
2013. We conducted it among 14 major French companies. Although
they do not represent all French companies since we know that 80%
of French business sector is composed of SMEs or TPE (travaux
personnels encadrés- supervised individual activity). Here, we talk
about very large international companies that have a fairly big legal
department, which is why they are more interested in this area than
others.
It is interesting that four years later these companies remembered
that when facing a dispute their main goal was to preserve the
business relationship: that means that going the litigation was not a
goal, at the contrary. This is the second point of this summary. The
use of litigation for large companies in France today is really the
last resort. Litigation is for when they could not reach an agreement,
either by direct negotiation, mediation and other tools. This is a
major concern.
For this, the companies  as the first part of this 2013 survey
demonstrates - even reorganized the operation of their legal
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department to make sure they were much closer to the operational
department and detect in this way, not only the potential litigation
but also the tensions that may turn into dispute or litigation, but that
the same lawyers intervene in order to find a solution for the
operational department.
It is interesting to note that this survey shows, in terms of
litigation management, that companies have developed software to
help identify or prevent litigations, including a set of standard model
of suitable clauses in the contract that draw their wisdom from past
failures. On the occurrence of a dispute, all these big companies
mainly use the so-called case evaluations, which allow them to take
into consideration all the dimensions of disputes. They gather the
operational personnel, the legal practitioners, as well as all the
subsidiaries in the group concerned in the dispute in order to avoid
that the problem escalates within the group.
These companies, which are totally convinced of the value of
the mediation, confirmed the inclusion of the mediation clauses in
their contract. Mediation clauses are minimal, that is to say that
today the mediation clause precedes the dispute resolution clause
in complex contracts, such clauses may also be accompanied by
dispute board clauses, mutual expertise or other tools of alternative
methods of amicably settlement of the disputes.
It is interesting to note that some, the most advanced - for
example I would cite THALES company, since we had all these
great corporations today - like American companies, indicate that
80% of the disputes are resolved by mediation. We managed in
such major French companies to achieve exactly the same mediation
use levels as the US percentage we had in our first survey, but they
all indicate that the only way they have developed in-house
mediation was made based on the successful examples of mediation.
They all explained, speaking of the interviewed legal departments
that the first people reluctant to go to mediation are from the
operational department, because indeed they have emotionally
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invested in the litigation, and therefore they are reluctant to go to
mediation. But when mediations are successful, they are the first to
advertise it in the company, saying, We never imagined that we
reach an agreement, but mediation was a very useful tool.
Between 2009 and 2013, most of these legal departments were
trained in mediation. There is awareness, an understanding of
common processes disseminated to these jurists. Today we are also
witnessing a development of the training courses for the operational
departments as well. Trainings are held in a mixed way with people
who are from the legal department as well as from the operational
service in order to increase the communication between the teams
and implement this culture of mediation, including the people from
the operational department that are most affected by the difficulties,
because of course they are the ones who are in front of the companys
interlocutors.
The survey in 2013 also shows that these companies do not
consider working anymore with lawyers who would not be
themselves trained in mediation and who wouldnt propose
mediation. Besides, we made a conference to present these results
at which the president of the Bar association Feral Schulh came to
remind us that a school of mediation was created in Paris with a
very thorough curriculum for lawyers that are trained in mediation
and become mediators. It is a very significant movement now
registered in France and this is a very good thing, because as a matter
of fact it corresponds with the evolution of our profession and the
need requested by the users of these tools.
What is also interesting, since it has already been said during
these two days, is that mediation provides solutions that are not
only legal, but much more operational: it is important to see that
litigations are now treated within these legal directions, not only by
the legal department, but also by a multidisciplinary team. The
analysis of the case is done with the financial, operational, technical,
and the legal experts, and thus the whole dimension of the dispute
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is taken into account and the whole dimension of the possible
solutions that can be made in the context of mediation.
Many of these companies have begun - it is a new movement,
but important, I want to stress - to assess the cost of litigation and
imagine the cost savings they could make by solving all such disputes
through mediation. Especially one of the companies explained that
by taking its dispute portfolio and imagining that 40% of these
litigations would be solved through mediation, and not 100% because
not all cases have to go to mediation, it is a cost saving of around 2
million Euros that would be achieved in a year. This is not
insignificant, knowing that they did not take into account the
valorisation that the mediation solutions could provide through the
creation of new partnerships and new business that we see quite
often arise in mediation results. As a lawyer or mediator supporting
companies in mediation, I often saw new contracts for hundreds of
thousands of dollars, even millions, signed at the end of a mediation
process; this is inconceivable in a traditional legal trial in which the
parties necessarily leave angry and back to back.
It is also interesting to underline that all these companies show
that this evolution of their litigation management practice has been
driven by the pressure of their management, probably mainly because
of the crisis and they also asked the legal department to reduce the
costs but also to be a guarantor of the functioning of the company.
According to several accounts, it is not for the company, as a
profession, to manage litigation but to do business. So it is necessary
for litigations not to last long and that should come from the top to
find a solution that preserves the economic interests of the company.
This was obviously an impulse of management, but also the need to
manage disputes within a reasonable time, together with a concern
about the image. Many of these legal departments had stated that
they had also deployed the use of mediation with the support both
of the finance department, given the economic interests it
represented, and that of the management for sustainable
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development. This direction also often incorporates it in the
sustainable development, companies reporting the use of mediation
to show that the company wants to make a lasting commitment with
partners, customers and suppliers in their business relationships.
It is interesting to point out that if mediation has not developed
as quickly in France as in the United States is because, according to
them, the French judicial system is quite positive and offers concrete
solutions anyway. All French players are very satisfied with the
French judicial system. This is also why they do not often want to
take their domestic disputes to arbitration. We see that there is a
decline in activity in domestic disputes. However, arbitration remains
privileged in everything related to international relations in order to
have a neutral justice. I want to emphasize, particularly to this
conference, that the French judicial system has been really praised
for its effectiveness.
In conclusion, I will say that obviously this survey does not
reflect the reality of the behaviour of French companies, you guessed
it, since it speaks only of large companies, but I think it has the
advantage of showing that large companies have been clearly
inserted into a movement of development of these mediation
procedures, for all the reasons I have just mentioned. They are sure
to be an example to the smallest companies, which I can already
testify for in my capacity as a lawyer and as mediator, since we see
them increasingly using this process in the same interest as large
companies.
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CONCLUSION
MEDIATION: A TREND OR THE FUTURE?
Ivan Verougstraete,
Former president of GEMME
GEMME in search for justice
1. These lines are written insisting that the focus is on the
Western European model. The techniques of solving disputes and
conflicts are so much related to the cultural and institutional aspects
that it would be presumptuous to develop a global perspective on
this matter. This has been attempted by others267, but I will confine
myself to smaller considerations, limited to Europe.
Ever since it was founded, GEMME has been more of an
instrument of justice than an instrument of spreading the idea of
mediation268. Justice and mediation are not mutually exclusive, quite
the contrary, but GEMME has been an instrument of reflection on
267F.STEFFEK

especially in the study Principled regulation of dispute
resolution: taxonomy, policy, topics in F.Steffek and H.Unberath, Regulating
dispute resolution- ADR and access to justice at the crossroads, Hart publishing
2013, p.33 sq.
268The website of GEMME tried to give scientific information about
mediation and especially wanted to introduce legislation in their language and to
publish objective studies. It characterized the will of its founding fathers to provide
the judiciary and the scientific community with accurate and controlled information,
distinguishing itself from the usual non-professional sites
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the optimization of justice since its creation by President Canivet.
It is from this perspective that these lines are written.
Multi-door?
2. The present scheme often on the minds of those in favour of
mediation is the multi-door system expressed by Professor FEA
Sander269. Depending on various parameters, people in conflict
choose the most appropriate way to resolve their conflict. No method
is excluded a priori: negotiation, mediation, ombudsman, expertise,
arbitration, judicial process or other hybrid forms, they are all
possible ways and they are as respectable as the other one.
European legislators have partially moved in this direction. A
recent example is given by the Belgian legislature, which by its
new code of commercial law (Book XVI), added to conventional
mediation schemes a way to bring a case to the mediator in all matters
relating to consumer rights. The use of this type of intermediary
(ambiguously called by the Code of economic law as mediator)
becomes the main alternative to litigation in a variety of disputes.
Other countries have followed the same path.
Acknowledging the pattern of a large portal or of multiple doors
- that is frequently done by the supporters of mediation - emphasizes
free choice of citizens. The underlying idea is that the parties in
conflict are better able to choose their way of resolving conflicts,
and if they themselves choose the way of resolving the dispute, the
solution will be better accepted by them.
Some paths (some doors) are still presented in this context as
optimal, such as mediation to the Americans or Europeans, because
mediation refers somehow the parties to themselves and that the
solution found should, by definition, please the parties.
269Varieties of dispute processing, 70 F.R.D. 79, 111-118. See also the
comments of CARRIE J.MENKEL MEADOW, Dispute resolution beyond the
adversarial model, Wolters Kluwer 2011, p.24 sq
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Two postulates
3. This perspective, which is accepted by the supporters of
mediation without much criticism, is based on two postulates.
4. The first postulate is that the plural system as conceived by
the proponents of mediation is based on the idea that the conflict
solution mechanisms must be subject to state regulations. It is
the public authority that determines within this concept how conflicts
must be managed and resolved, whether at local, regional, state,
European or global level. The authority is the one that will also
determine how the various methods of conflict resolution will
interact with each other. For example, the authority shall determine
the legal effects of a conventional mediation, the how the agreements
will be enforced, etc.
This determination must be transparent, democratic and
congruent with the interests of the citizens, but it remains that the
determination results of a societal choice expressed by the holder
of the power. The regulation of disputes resolution methods should
ideally lead to greater freedom, to equality and above all to the
effectiveness of the standard. The actual standard is actually used
as a role model270. Freedom and equality rather refer to individual
rights, the notion of effectiveness also has a general interest
component.
There is of no decisive importance which authority creates a
coherent and intelligible system of conflict resolution. This authority
may rise out of the judiciary combined with the legislature (as it
was the case in England and Wales) 271, of the central government
and the parliament (as the French or Belgian model) or out of
customary binding practices.
270 F.OST, Attempt to the definition and characterization of the legal validity,
in law and government, Inter-University Centre for Philosophy of Law, , 1987,
p.106
271 See, for example, Hurst v Leeming, [2001] EWHC 1051 ; Leicester
Circuits Ltd v Coates Brothers plc [2003] EWCA (Civ) 290
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The finding that the power determines the method of conflict
resolution - to the benefit of citizens  does not say anything yet
regarding the content of this determination. Some believe that the
authority that is normally reasonable and democratic will necessarily
opt for the multi-door system and believe to find in that system or
another, the evidence that this option is needed. Its going for the
task in hand: the same word, as that of mediation, sometimes
conceals radically different realities that we tend to want to hide,
and the wide variety of alternative mechanisms for resolving existing
disputes, even in Europe, calls for caution when making
comparisons.
5. This first assumption is sometimes questioned272. According
to some people, addmiting from the start that the power can trace
this framework could be designed as a resignation with regard to
the power. To the extent that the legitimacy of power, even in
parliamentary democracy is challenged, it is not the power that can
plot the most appropriate ways to resolve the conflict. As Gagnepain
writes, you commit a mistake if you think that this freedom is not
yours, and thats why this is, again, the same fundamental contempt
for the man who speaks273. The criticism of Gagnepain concerns
the legalization of the value and the interest in the organization
of the value, the management of interests.
That criticism must be remembered, the one wanting to tear the
freedom from the transcendent and restore it to man, especially in
the resolution of the conflict. For the rest of this discussion we will
272 Empirical findings tend not to immediately rule out this approach. England

mediation is challenged not by the state judiciary but that the bulk of civil litigation
is resolved by the simple negotiation, beyond a pre-established framework.
Attempts to make mandatory mediation have faced major failures, particularly in
the Central London County Court (with over 80% opt out).
273J.L.Lamotte, Introduction à la théorie de la médiation - Lanthropologie
de Jean Gagnepain, de Boeck 2001, p.100 (Introduction in the theory of mediation
 Anthropology of Jean Gagnepain)
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assume that this postulate is correct and that it is the duty of the
authority to determine the conflict resolution methods.
6. The second postulate is much more complex. Most of the
literature on mediation in Europe and the US are based on the idea
of normative individualism.
In this concept, a law (e.g. governing the conflict regulation
system) is not just unless it is just with respect to all individuals
affected by the standard. The individual is the source, the setting
and the goal of a just law. The public interest cannot be considered,
in this context, if it serves the interest of individuals. The interest of
individuals is not necessarily contrary to the public interest:
individuals may have an interest in solidarity or social life. To
indicate that a law is just by reference to public order or the public
interest, without further consideration, would open in this approach
the way for absolutism. The society should instead be based on
freedom and equality (in this case: every person with similar interests
should benefit, according to ones choice, to equal access to the
method of dispute resolution).
7. Once the principle is accepted, several consequences will
follow.
The first is that the individual is primarily responsible for finding
the solution to his conflict. The individual determines what his
interest in the solution of the conflict is and chooses the most
appropriate way to solve it. The role of the public authorities will
be to provide the toolbox with various private methods of conflict
resolution274. According to this logic, the state should also provide
financial support to private methods of dispute solution.
In this same logic - the one where the individual is firstly
responsible to find the solution to the conflict - the government will
encourage this sense of responsibility. According to some, this
274 For example, by enacting rules regarding confidentiality, the approval of
agreements that were made.
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encouragement would go as far as stopping the state justice when it
is considered to be of bad quality.275
A third consequence is that the regulation, by its light definition,
should be inspired by the analysis of the interests that may be
potentially affected. These interests may vary from one culture to
another and therefore no system may be rejected or accepted a priori.
The legislator will be led by an analysis of the interests that may be
affected, to determine what actions should be made available to the
parties in conflict. In conflicts that need the cooperation of other
third parties immediately concerned in order to find a solution, the
resolution methods will be more complex.
8. This view is actually quite orthodox. The major treaties
protecting human rights (ECHR, the United Nations Charter) also
started from this principle of normative individualism and thus it is
not surprising that the mediation is imposed as an acceptable method
of solving disputes.
A single portal to multiple possibilities? Or no portal? (multi
door)
9. The European judge does not necessarily feel comfortable in
this normative individualism model. The postulate that the conflict
resolution mechanism should be dictated by self-interest (or the
public interest including in the direction of the synthesis of individual
interests) cannot be accepted without qualifying them. It
underestimates the importance of maintaining or developing a social
and political order in a certain society. The legislature can and should
probably create276 and support structures for alternative dispute
resolution, especially in cases where the justice system is not
functioning or it is extraordinarily expensive. The European
275 For

example, reducing the salaries of the judges, reducing their number
I.VEROUGSTRAETE, « Alternative dispute resolution and the rule
of law », in Liberae cogitations-Liber amicorum Marc Bossuyt, Intersentia 2013,
865
276 See

461

Parliament has fully understood this role and encouraged the
development of such regulations in all the states of the European
Union.
This has not diminished the role of the judge, but instead it
made it richer in content.
The judge must essentially state the law and fulfil the statutory
standard in individual cases. If equity considerations may need to
be always present, even in cassation, his first duty is that he should
find the standard and apply it with intelligence and rationality. The
judge also share the intuitive assumption that the legislator is a
rational being who knew what he was doing, and that the rule laid
down by the legislator must be applied: the legitimacy and validity
of the judges actions are thus insured.
The multitude of standards (international, unionists, federal,
regional, local) and their complexity made this austere essential
role of the judge to be indispensable to the society.
The doctrine, especially under the Anglo-American influence,
has long nuanced this view277. Some procedure codes, notably in
Germany and France, have indicated that reconciling the parties
could also be part of their task, which is a significant openness.
10. What may be the role of the judge on alternative mechanisms
of conflict resolution?
Starting from the idea that the judge fully assumes its role as
guardian of the standard and guards over the progress of this standard,
he will not disregard the alternative mechanisms created or intended
by the authority. On the contrary, it will stimulate the use of these
mechanisms within the limits indicated below.
From his perspective, there are two conflict resolution
mechanisms: the judicial solution on the one hand, all the other
solutions adopted by the party on the other hand. When he reconciles

1989

277See,

for instance, A. BARAK, Judicial discretion, Yale University Press
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the parties, as some laws give him the opportunity to, he remains in
his role as the judge and acts with all the restrictions that are
entailed278, but also with all aspects of authority that can be used to
advance the reconciliation.
We do not find ourselves in the system of multi-door or unique
portal but in a binary system where, at a certain stage of maturation
of the conflict, the choice is made between the judicial approach
and the alternative system, with the feature of binary reasoning that
if a path is closed, citizens may use the other path.
11. The judge often has a clearly defined role in the law regarding
other types of litigation solution. It will enforce a mediation clause,
homologate a settlement, will support measures (referred, hearing
of third parties, expertise). When mediation is mandatory prior to
the introduction of the action279, the judge will obviously ensure
that the parties do not evade mediation illegitimately. Most legal
systems spare the judge of the role of sorting cases or granting
incentives to mediation. It will often happen to the judge to define
transparently the conditions for referral to negotiated, mediated or
arbitrated solutions: we shouldnt blame the judge for a denial of
justice or accuse him of ignoring the interest of the parties to
mediation.
Her duty sometimes goes beyond specific tasks assigned by the
legislator. The extent of the judges duty to promote the deployment
of alternative procedures will be directly dependent on the state and
quality of the judicial authority. If such a state is experiencing
significant delays in operation in the courts of appeal, the judges
will, for example, ensure from the first act of proceedings in first
278 For example, the adversarial principle, the respect of the party disposition

principle (the latter principle often has a very negative effect on the solution of
disputes and should be reviewed)
279 See, G.DI PALO, Reboosting the mediation directive : assessing the
limited impact of its implementation and proposing measures to increase the
number of mediations in the EU, Eur.Parl. PE493.042
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court, in cases where a mediation seems appropriate, that parties
are not only informed about the possibility of mediation, but still
receive the necessary space to implement it280.
The right to a fair trial guaranteed by the European Convention
on Human Rights and the national constitutions encourages
creativity. These are the kinds of considerations, inferred from the
inadequacy of the English legal system, which prompted the judges
of England and Wales to promote mediation by specialized
organizations.
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Respecting the voluntary nature of mediation
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THE SPEECH OF FERNANDO PAULINO
PEREIRA
Head of Unit, responsible for judicial cooperation in civil and
commercial matters General Secretariat of the Council of the
European Union Chairman of the IT group of the Council of the
European Union
I present my apologies for not being in Paris, during what I
believe to be a very important conference on mediation. I remember
that five or even ten years ago, when we all started to practice as a
mediator, judge-mediator, like you, and I am appreciative of the
important work you have done in the meantime. I know I should be
in Paris for an intervention in a panel discussion on the future of
mediation but unfortunately it was impossible for me to come, for
other professional reasons. Nevertheless, I would like to share three
main ideas in which we firmly believe and that we believe to be
necessary for the future of mediation, both in Europe but also
worldwide.
The first, obviously, refers to the application of the UDA
regulations for disputes related to consumption. This is a very
important tool to give an alternative settlement to justice for
individuals, consumers, requiring protection. Thus the new directive,
to be applied from next year, will be an alternative resolution tool
for Member States. In order to have mediation, this is a means of
harmonization at the international level.
The second covers the European but also the global level. As
you know, there is a new method, that of the online negotiation.
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This negotiation is used in order to promote electronic commerce
and to open it to the world. The idea is to negotiate between
companies but also between consumers and companies. Since a
recent law, consumer protection is a big problem for the negotiations.
The European Commission has an obligation. The Commission
receives this mandate from the Council to enable them to conduct
their own negotiations in this area.
The European Union is convinced that negotiation and mediation
are not limited to national problems but that they can cross borders
and have an international dimension.
The last idea I would like to submit to you, and today is a good
opportunity to do it, is that the Minister of Justice has just adopted
a new action plan for a new era, a period that goes from today to
2018. It is particularly appropriate that we should create a system to
find a mediator as it is the case when we look for a lawyer, a notary,
a judicial officer. One should create a list comprising the mediators
in each country in order to find them easily.
These are the three issues I would like to address on this
occasion, and I would like from here, from Luxembourg, to be a
witness of the incredible work that you do, as part of GEMME, and
that Beatrice Brenneur managed to achieve for the good of mediation
in Europe and, why not, in the world.
Thank you very much.
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THE BEST JOB IN THE WORLD
Béatrice Blohorn-Brenneur
Honorary president of Chamber,
President of GEMME-France and of CIMJ,
Mediator of the European Council,
We, the judges, we often think that our job is the best job in the
world. Enforce the law, solve disputes, punish the guilty, protect
the victim, repair the harm, what can more praiseworthy than that?
And then one day, I came across a phrase of Saint-Exupery that
made me dive in deep perplexity: the best job in the world is to
unite men.
Or the judges decision, making a winner and a loser, pointing
to the victim and the perpetrator often crystallizes the conflict. It
may not be helping to unite men, but, mostly, resulting into
separating them forever, and sometimes cause family quarrels
that are transmitted from generation to generation.
But then the judges profession would not be the best job in
the world?
Recently, the European authorities have offered the judge a new
tool to solve conflicts: mediation. The parties will find their
agreement themselves, after having heard each other in mutual
respect. Each will try to put themselves in the place of the other and
understand their point of view. Mediation leads to mutual
agreements. This process is a road of peace for justice. The old
opponents become partners and, having resumed the dialogue, they
would deliberate together on building their new future.
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The judges who are able to reconcile the parties say that the joy
they experience is of another nature than that intellectual jubilation
they feel when they write a nice court decision. It is of a different
essence.
With mediation, which allows placing love where there is hatred,
union, where there is disunity, we can say that the judge does the
greatest job in the world.
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