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-Anna Mestitz 
1. PREMISE 
Victim-Offender Mediation (VOM) is a very ancient strategy adopted in 
tribal or village societies to solve conflicts, repair damages and re-establish 
social peace. Technically, in the “mediating continuum” the mediator is an 
ancestor of the judge, as noted many years ago by Martin Shapiro: 
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“In examining triadic conflict resolution as a universal phenomenon, 
we discover that the judge of European or Anglo-American courts, 
determining that the legal right lies with one and against the other of 
the parties, is not an appropriate central type against which deviance 
can be conveniently measured. Instead he lies at one end of a 
continuum. The continuum runs: go-between, mediator, arbitrator, 
judge. (...) The go-between is encountered in many forms. In tribal or 
village societies he may be any person, fortuitously present and not 
connected with either of the households, villages or clans in a dispute, 
who shuttles back and forth between them as a vehicle of negotiation 
(...) The mediator is somewhat more open in his participation in the 
triad. He can operate only with the consent of both parties. He may 
not impose solutions. But he is employed both as a buffer between the 
parties and as an inventor of mediate solutions. By dealing with 
successive proposals and counterproposals, he may actively and 
openly assist in constructing a solution meeting the interest of both 
parties” (Shapiro, 1981: 3). 
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This is the essence and the scope of VOM and other Restorative Justice 
strategies currently adopted in Europe, the United States, New Zealand, 
Australia, Canada and in many other countries. From the first experiences in 
the 1970s in the United States1 and Canada2, the movement for Restorative 
Justice has gained more and more attention among citizens, legal 
professionals and scholars - mainly through classic articles and books such 
as those by Neil Christie (1977), John Braithwaite (1989), Howard Zehr 
(1990) - and across a variety of continents and cultures3. 
A variety of restorative practices quickly emerged in Western 
democracies worldwide emphasizing the increase of citizen participation in 
the administration of justice (Archibald, 2001). In fact Restorative Justice 
includes different strategies by which the victim, the offender and/or other 
individuals or community members affected by a criminal act actively 



participate together in the resolution of matters arising from the crime, with 
the help of a fair and impartial third party. Regardless of the label used - 
family group conferencing, or simply conferencing (Van Ness, Morris and 
offender and significant other community players to give restorative 
responses to the criminal behaviour. Their aim is the restoration of peaceful 
and balanced social relations and the reparation of criminal harm, rooted in 
values of equality, mutual respect and concern. In practice these methods 
differ. In fact, VOM meetings involve crime victims and offenders and one 
(or more) mediator, while in family group conferences, conferencing etc. 
their families, supporters and representatives of the community are also 
involved under the guidance of one (or more) facilitator. 
In the 80s New Zealand and Australia became the first “laboratories of 
experimentation in one form of restorative justice: conferencing” (Daly, 
2001: 59)4, whereas some European countries began the experimentation of 
VOM. Namely Norway, Finland and Austria began the first experiments. In 
England, too, VOM and reparation programmes were adopted “by juvenile 
liaison bureaux and police-led cautioning panels” in “the absence of any 
statutory authorisation for restorative justice programmes” (Dignan and 
1 “The Institute for Mediation and Conflict Resolution (IMCR) in Manhattan established the 
standard for criminal mediation practice in 1971, well before any theoretical work on 
restorative justice” (McCold, 2001: 41). 
2 In 1974 in Kitchener (Ontario) a probation officer proposed the first victim-offender 
reconciliation to a youth offender. 
3 For an exhaustive comparative overview see Morris and Maxwell (2001a). For a guide to 
practice and research see Umbreit (2001). For an overview in 8 European nations see 
European Forum for Victim-Offender Mediation and Restorative Justice (2000). 
4 For the development of conferencing in Australia and New Zealand see Daly (2001). 
Maxwell 2001), community conferencing, community justice forums and 
VOM (Morris and Maxwell, 2001a) - these methods bring together victim, 
, 
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Marsh, 2001: 86). Sooner or later, these examples were followed by almost 
all European Union (EU) member countries. 
Recent studies on restorative practices have demonstrated a capacity for 
reductions in both recidivism rates (Morris and Maxwell, 2001b) and the 
costs of criminal justice. Generally restorative justice programmes are 
carefully structured under the criminal codes and/or youth criminal justice 
acts in order to protect the interests of participants and promote the ends of 
justice. In practice these programmes are carried out as out-of-court, nearcourt 
or in-court procedures. 
At the very beginning of the second millenium VOM has grown to “over 
1,300 programmes in more than twenty nations” (Umbreit, Coates and Vos, 
2001: 121). Today in Europe this “unique, innovative and ancient form of 
handling and solving conflicts (...) seems to be stronger than ever” 
(Weitekamp, 2000: 101). In fact in European countries VOM is the main 
Restorative Justice strategy adopted with adults and youth offenders (Miers 
and Willemsens, 2004) since conferencing, circles, and family group 
conferences are for the most part disregarded: 
As a matter of fact, so far only in England and Wales, Ireland, Belgium, 
and The Netherlands are conferencing and family group conferences 
currently run. Notably, only in The Netherlands are these methods clearly 
preferred to VOM. 



Presently in the EU, VOM is conceived as a tool to empower the victim, 
to diminish the state’s role and empower that of civil society, to make the 
citizen participate in the administration of justice and to reduce costs and 
workload in the criminal justice systems5. Even if mediation models and 
schemes are often different and administered by a variety of institutions, 
agencies and groups, various common features emerge at different levels. In 
this chapter, I will try to show some of them by sketching a comparative 
perspective of the main features of VOM in the 15 countries examined in 
detail in the chapters of this book. Before entering into detail it would be 
useful to explain briefly the background and the context in which this book 
was conceived. 
5 Cfr. Council of Europe (2000: 11-12). For the emphasis on Canadian citizen participation in 
the administration of justice see Archibald (2001). 
“Almost everywhere in Europe victim-offender mediation is seen as the 
best actual practice (...) Often no distinction is made: victim-offender 
mediation is restorative justice and restorative justice remains limited to 
victim-offender mediation. Although we know about family group or 
community conferencing and sentencing circles, these two approaches do 
not find any significant implementation on the European scene till these 
days” (Peters, 2000: 11). 
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2. BACKGROUND AND CONTEXT 
The starting point of this book was the international research project 
Victim-Offender Mediation: organization and practice in the juvenile justice 
systems6, which aimed to provide an overview of the state of the art 
regarding VOM with young offenders in the EU member nations. The 
specific scope was to collect comparative information on the basic 
conditions needed for adopting VOM with youth offenders: norms and 
procedures, organization and structure of the services, local/national 
contexts, financial and human resources (Mestitz, Pelikan and Vanfraechem, 
2004). 
The project was suggested by the fact that EU member states are not only 
asked by the Council of Europe to promote VOM (Recommendation No. 
R(99)19), but they are specifically requested by the EU Council to adapt 
their legislation to this aim by March 2006 (Framework Decision of March 
15, 2001, arts. 10, 17). As a consequence the information provided by the 
project was expected to be useful for both participant and non participant 
countries. 
A network of participants from 15 European nations (Austria, Belgium, 
England and Wales, Finland, France, Germany, Hungary, Ireland, Italy, 
Luxembourg, The Netherlands, Norway, Poland, Spain, Sweden) was 
established and each participant country was asked to contribute with a 
national report. The contributors of this book were the participants in the 
project. 
Two EU member states are missing: Greece, because no VOM activity 
has been introduced in this country, and Portugal, because when our project 
started a new bill on VOM existed but no practical experience had began. 
Among the non-EU member nations Norway was taken into account 
because it had a long experience in VOM as a result of a strong 
governmental public policy which promoted a wide network of groups and 
services for its implementation. Several Central and Eastern European 



countries have already adopted legislation on Restorative Justice or VOM 
(Czech Republic, Estonia, Moldova, Poland, Russia, Ukraine7), so two 
“new” EU member nations were also included in our project: Poland because 
6 The project was co-funded by the Research Institute on Judicial Systems of the Italian 
National Research Council and by the European Commission Grotius II Criminal 
Programme (JAI/2002/GRP/029), from November 1st, 2002 to January 31, 2004. The 
project was promoted and coordinated by Italy with two partners: Austria and Belgium 
(Mestitz, Pelikan and Vanfraechem, 2004). Namely, the author of this chapter, the project 
coordinator, was assisted by Simona Ghetti (IRSIG-CNR, Bologna), Christa Pelikan 
(IRKS, Vienna) and Inge Vanfraechem (OGJC, Catholic University of Leuven). The latter 
institutions also contributed in the co-funding. 
7 For more information see: www.euforumrj.org. 
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it has had a network of services offering VOM for many years, and Hungary, 
where mediation experiences have been established in different sectors such 
as family, health and work. 
The methods we used to obtain useful information and ensure the good 
quality of reports were: 
- common guidelines for preparing all national reports (established at the 
very beginning), 
- evaluation of the national reports by peer review (twice), 
- final seminar in Bologna, in which participants selected for discussion 
the most relevant issues emerging from reading the national reports that had 
been made previously available on the web site of IRSIG-CNR. 
After the seminar and the end of the project, all participants agreed to 
revise and transform the national reports into the chapters of this book. Five 
areas of investigation were explored in participants’ nations by means of 
common guidelines that have been substantially maintained in the following 
chapters: 
a) Norms and legislation allowing for the implementation of victimoffender 
mediation programmes. An examination of national norms was 
performed in order to verify the existence, development, and lacunas of 
normative frameworks for the application of VOM. 
b) Theoretical frameworks of VOM. We examined a number of different 
models for VOM practices currently available in the various countries. 
c) Organizational structure of VOM. Different legislation and VOM models 
lead to different organisational structures. Thus, we gathered information 
regarding the contexts in which VOM is applied, the institutional set up, 
the operative units and the amount and type of cases referred to 
mediation. 
d) Professional characteristics of mediators. Information was gathered on 
the status of mediators, their recruitment, educational background and 
professional training. 
e) VOM advantages and criticisms. In many countries programmes are 
currently in their experimentation or initial phase, so we also tried to 
collect information in each nation on benefits, potential problems, and 
criticisms. 
A comparative overview of such a large number of nations needs to make 
reference to some analytical framework. The two traditional legal categories 
of civil law and common law, even though useful with regard to some 
aspects examined in our chapters, do not explain the wide variety of VOM 
models operating in the nations here examined. To analyse them, it seems 



more useful and appropriate to make reference to geographical categories as 
they better explain some similarities in each group of countries. Moreover, 
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these categories also remind the different historical roots and legal traditions 
shared by the four main groups of nations: 
2. Northern countries (Sweden, Norway, Finland, Poland) 
3. Continental countries (Austria, Belgium, Luxembourg, Germany, 
Hungary, The Netherlands) 
4. Southern “Latin” countries (France, Catalonia/Spain, Italy). 
Thus the book includes these four parts. In the majority of cases the 
categorization works, but in some cases the inclusion of some nations in one 
or in another group might be questionable. 
Although some authors raise relevant theoretical issues with reference to 
single countries, it is beyond the scope of this chapter to enter into a 
comparative theoretical debate. It is my more modest intention here to set 
out a synthetic analysis of the common steps in the field of VOM with youth 
offenders throughout Europe. 
3. COMMON STEPS TOWARD VOM 
IMPLEMENTATION 
The common steps discussed here refer to the following aspects: 
1. the diffusion of VOM, 
2. norms and practices, 
3. VOM services and coordination, 
4. mediators’ recruitment and training. 
3.1 Diffusion of VOM 
The first and most interesting cross-cultural feature which emerges from 
the following chapters is the process which led to the introduction of VOM. 
In judicial systems any reform is generally introduced top-down through 
new norms, but VOM was introduced in the majority of our 15 countries by 
spontaneous bottom-up processes promoted by different professional and 
social groups and introduced in absence of laws mainly through pilot 
projects. In England, as mentioned above, VOM and reparation programmes 
were adopted in absence of specific norms in the framework of the so-called 
“stand alone model” (Dignan and Marsh, 2001: 86). In Belgium “small nongovernmental 
organizations for juvenile assistance took the first initiatives” 
(Aertsen, 2000: 153). In Finland the first action-research project was 
supported by different social groups and initially funded by the Academy of 
1. British isles (Ireland, England and Wales) 
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Finland and the city of Vantaa8. In Luxembourg penal mediation was 
promoted by professionals from the social and judicial field and 
prosecutors9. In Austria the initiative “was taken predominantly by juvenile 
judges, together with public prosecutors in the field of juvenile justice and 
by the Probation Service Association” (Pelikan, 2000: 125). In France it was 
promoted by magistrates (judges and public prosecutors) and applied under 
“a broad (and for some magistrates daring) interpretation of article 40 of the 
Code of Criminal Procedure”; magistrates appreciated the “appropriateness 
of this procedure” which was seen as “the driving force of the development 
of mediation” (Jullion, 2000: 221). Juvenile magistrates (judges and public 
prosecutors) promoted VOM in Italy as well (Mestitz, 2004). In Germany 



the promoter groups of VOM included “professors of criminal law together 
with social and street workers, social education workers (many of them from 
the offenders’ assistance service) and prosecutors” (Bannenberg, 2000: 253). 
In Poland authorities were encouraged to plan the first 5 experiments with 
VOM by a mixed informal group (then transformed into a formal 
Committee) composed of law professors, legal practitioners, “officials of the 
Ministry of Justice, the employees of the Senators Service Office, employees 
of the Prison Service, students and employees of the municipalities” 
(Czarnecka-Dzialuk and Wojcik, 2000: 310). In Norway “the first idea of 
victim-offender mediation came from the academic sphere through the 
article by Professor Christie10 while the realisation was carried out by the 
authorities, the Ministry of Justice and Attorney General. They made use of 
the idea, and gave mediation status and influence” (Paus, 2000: 285-286). 
Similar processes took place in other continents. In New Zealand and 
Australia, for instance, the family group conferences (conferencing, circles 
etc.) were promoted by social groups in different forms and - again - in 
absence of specific norms. In New Zealand the emergence of conferencing 
was due to different groups such as “state official and professional workers 
(who were subsequently supported by members of the judiciary)” and by 
Maori groups, whereas in Australia “mid-level administrators and 
professionals (including the police ,were the promoters (Daly, 2001: 61). In 
1989 conferencing was formally introduced in New Zealand; in Australia it 
appeared 2 years later when the first Wagga Wagga experiment based on the 
theory of “reintegrative shame” (Braithwaite, 1989) took place (McCold, 
2001). In the mid 90s South Africa also begin the first two experiments with 
family group conferences in absence of norms (Skelton and Frank, 2001). 
This peculiar development of restorative justice is probably due to the 
fact that, as has been argued, it “is a theory of justice that has grown out of 
8 See chapter 6 by Ossi Eskelinen and Juhani Iivari. 
9 See chapter 10 by Paul Schroeder. 
10 The author refers to the article by Christie (1977). 
)” 
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experience. It has been informed by indigenous and customary responses to 
crime, both those of the past and those used today” (Van Ness, Morris and 
Maxwell, 2001). It has also been stressed that “What is clear is that pressure 
for restorative justice alternatives or complements to mainstream justice 
institutions are emerging world-wide. Some of these pressures come from 
aboriginal communities in societies that have been characterized by the 
imposition of state-centred retributive justice by colonialist powers11. Some 
have their origins in moral or religious opposition to some of the more 
egregiously dysfunctional aspects of mainstream criminal justice12. Other 
such pressures are coming from institutional tensions inherent in modern 
criminal justice systems whether their roots are in the European civil law 
tradition13 or in the various legal cultures which originate from the common 
law of England14.” (Archibald, 2001: 179). 
To sum up, at the very beginning VOM was almost always introduced in 
Europe through spontaneous bottom-up processes actively promoted by the 
academy and different social groups often including legal professionals such 
as lawyers, judges, public prosecutors15. The process developed easily 
because Restorative Justice - the framework of VOM - is based more on 



values than on politics, it is grounded in the past and rooted in the 
individuals’ moral/religious values and sense of justice. In many countries 
public policies - both at national/federal and/or local levels - aiming to 
introduce VOM practices and services were based on the idea that VOM 
with adult and young offenders would be an effective tool for crime 
prevention and thus for increasing the citizen’s security. 
3.2 Norms and practices 
As mentioned above, a second common feature in our 15 countries is that 
VOM was in general introduced in absence of specific laws and through 
pilot projects. Only after (often many) years of practice new norms or law 
changes were implemented. Without entering into detail it is enough to note 
that a clear tendency on norms and regulations concerning VOM actually 
does not emerge: about half of the countries examined in this book have 
enforced specific laws on VOM with youth offenders while the other half 
have not. Thus, there is a lack of specific norms on VOM since they were 
11 This is certainly the case in Africa, Australia, New Zealand and North America. 
12 Zehr (1990). 
13 Council of Europe (2000). 
14 For restorative justice developments in England see Marshall (1999). For a description of 
Canadian restorative justice programmes, see Church Council on Justice and Corrections 
(1996). 
15 The same process seems to be in course at present in other nations, as in Argentina 
(Kemelmajer de Carlucci, 2004). 
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not implemented in Belgium, Denmark, Finland, England and Wales, Italy, 
he Netherlands and Luxembourg. In these countries no specific laws have 
been passed so far even though the first pilot projects started many years 
ago16. Instead in Austria, Germany, Norway, Sweden, Poland and 
Spain/Catalonia, specific norms have been enforced. In France and Ireland 
the norms implemented are not specific for VOM for juvenile offenders. 
Table 1-1 shows that the first pilot projects and experiments were run in 
6 countries between 1981 and 1984 (Austria, Belgium, England and Wales, 
Finland, Germany, Norway), then other countries followed in the wave: Italy 
and Poland in 1995 and Luxembourg in 1997 were the last. Norms were 
enforced later and, most interestingly, the time interval between the first 
VOM pilot projects/experiments and the implementation of a specific law in 
the various countries generally ranges between long to very long, reaching 
even as much as 10 years (Table 1-1). Considering the 8 countries where the 
norms were enforced, including France and Ireland in the group, the mean 
time interval is 7 years (Table 1-1). 
Table 1-1. Overview of the time intervals between the first VOM pilot projects/experiments 
and the implementation of laws regulating VOM. 
countries 
A 
first pilot projects 
B 
first VOM specific 
laws/norms 
C 
time interval 
(years from A to B) 
Austria 1984 1988 4 
Belgium/Walloon 1984 (no law) n.a. 
Belgium/Flanders 1987 “ n.a. 
England and Wales 1983 “ n.a. 



Finland 1983 “ n.a. 
France 1984 1993* 9 
Germany 1984 1990 6 
Ireland 1999 2001* 2 
Italy 1995 (no law) n.a. 
Luxembourg 1997 “ n.a. 
The Netherlands 1990 “ n.a. 
Norway 1981 1991 10 
Poland 1995 1997 2 
Spain/Catalonia 1990 2001 10 
Sweden 1987 2002 15 
Mean value - - 7 
* no specific law 
n.a. not applicable 
16 The research project, previously described in section 2, was particularly useful in Italy as it 
permitted us to carry out the first field researches to explore these experiences enlightening 
the “how, where, who and when” of victim-offender mediation with youth offenders 
(Mestitz, 2004). 
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Another common feature is that in the majority of continental European 
countries - with a predominant civil law tradition of Napoleonic origin - 
VOM maintains a very close relationship with the judicial system, being an 
“in-court” or “near-court” procedure. 
Only in the Anglo-Saxon and Scandinavian countries is VOM mainly an 
“out-of-court” strategy (England and Wales, Ireland, Sweden and 
Denmark17), often carried out by specialized groups of police officers before 
bringing the cases to prosecution. Indeed, in these nations a strong tendency 
to apply VOM before the cases are brought into the criminal judicial system 
has emerged. 
It is interesting indeed that very often the first pilot projects and 
experiments were run with youth offenders. The following chapters will 
show this common feature in the majority of nations. 
In addition, it is worth noting that the essence of VOM practice appears 
very similar throughout the different nations, notwithstanding the different 
legal models applied. For example, in all countries VOM is a process in 
which one (or more) mediator assists the victim and the juvenile offender to 
address the consequences of the offence for both parties. The aim is to reach 
an agreement between the victim and the young offender in order to repair in 
some way the crime and to make the offender aware and responsible for 
his/her wrongdoing. Moreover, VOM with young offenders is used as a 
diversionary/educational measure and follows the referral of a case involving 
a juvenile offender, the referral being made by an agency legally responsible 
for dealing with offences by juveniles (e.g., prosecutors, police, courts, 
social services etc.). 
As we will see in detail in the following chapters, in practice the 
mediation activity is carried out through different steps (ranging from 3 to 6, 
according to the classification adopted by the various authors), that can be 
roughly summarized in 3 main phases: 
- Preliminary phase, including: referral procedure, information 
collection, contacts with the parties, evaluation of the case to be mediated, 
organization of the first meeting between the victim and the offender. 
- Mediation meeting/s and agreement are the central phase where the 
parties assisted by one or more mediators search for a common agreement, 
sometimes writing a formal agreement. 



- Concluding phase including: evaluation by mediators, a final report to 
be sent to the authority who referred the case, follow-up on the 
implementation of the mediation agreement. 
In spite of the great interest around VOM, it is still a more or less 
marginal practice in the majority of countries we examined (in Germany, 
Finland, The Netherlands, Poland, Sweden) or it is still applied in the form 
17 For an analysis of Danish pilot projects with VOM see Henriksen (2003). 
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of pilot projects (in Denmark, Italy and Ireland). Just to give an idea of the 
small percentages of VOM in these countries, in Germany educational 
measures including VOM decreased to 4.6%18, in Sweden 7% of juveniles 
have been referred to mediation19. In Italy in 2000 our data regarding only 6 
VOM experimental units (out of 8) show that 0.46% of all juvenile referrals 
to the juvenile prosecution are then referred to mediation. 
Only in a minority of countries is the degree of application of VOM 
remarkable: in Spain/Catalonia, Luxembourg, Norway, for example, about 
17% of offences committed by juveniles are referred to mediation; in Austria 
the figure is about 15%20. Also in France and Belgium/Flanders VOM 
appears widespread21. These countries where a wide application can be 
noticed are those where the first VOM experiments took place, long before 
the procedure appeared in other European countries. 
An important indicator of the degree of application of VOM are the 
numbers of services and mediators operating in each country. They range 
between very few in some countries (e.g., 3 services in Ireland, 8 in Italy) to 
many (e.g., 104 services in Sweden, about 200 in France and 300 in 
Germany). Nations with a significant number of VOM services are not those 
with a longer experience but those with larger national territories such as 
Germany, England and Wales, France and Sweden. A low number of VOM 
services over a small territory - as in Belgium, Austria, Ireland, The 
Netherlands, Spain/Catalonia - can be considered a satisfactory degree of 
application of VOM, but similar numbers on an extended territory, as in 
Italy, represent an indicator of slow development. I agree with Weitekamp 
(2001) that Italy is among those countries which are little involved in the 
restorative justice movement and I should add that after a first period (in the 
second half of 1990s) when VOM initiatives grew up very quickly, actually 
a stagnation phase seems to have set in, despite efforts by professional and 
social groups, including a very motivated minority of juvenile lay judges and 
magistrates. 
3.3 VOM services and coordination 
The coordination of VOM in part depends on the network of services 
offering VOM activities, which do not vary greatly in the countries 
18 See chapter 11 by Michael Kilchling. 
19 See chapter 4 by Lottie Walhin. 
20 See chapter 16 by Jaume Martin Barberan, 10 by Paul Schroeder, 5 by Siri Kemeny, 8 by 
Veronika Hofinger and Christa Pelikan. 
21 Statistical data from France and Belgium/Flanders cannot be compared to the previous 
ones. See chapter 14 by Philip Milburn and chapter 9 by Anne Lemonne and Inge 
Vanfraechem. 
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examined. Basically, there are three categories: public (national and/or local) 
services, private services often including volunteers, and mixed 
public/private services. These are arranged along a continuum, at one end of 



which there is one country with only volunteer services (Norway), at the 
other the nations (or part of Federal states) with only public VOM services. 
The majority of countries stand in the middle having mixed public and 
private services. 
In a number of countries specific public mediation services were created. 
This was the case in Austria, Belgium/Flanders, Finland, The Netherlands, 
Spain/Catalonia. In Anglo-Saxon and Scandinavian nations the “public 
services” are in fact the police officers who carry out VOM; in other 
countries the court social services do (as in France, Germany, Italy and 
Ireland). Local social services also carry out VOM and/or frequently 
cooperate with other groups such as court social services (as in Italy). 
To enter in the ongoing debate regarding VOM practices carried out by 
police officers goes beyond the scope of this writing. Suffice it to recall that 
many authors have raised arguments and criticisms in this regard22, and 
research studies of the Canberra (AU), Bethlehem (USA) and Thames 
Valley (UK) initiatives has shown “empirically that police-led conferencing 
is prone to some distinctive pitfalls. Traditional police culture and the 
authoritarian questionable practices it can generate, present a significant 
obstacle to the successful implementation of restorative justice.” (Young, 
2001: 220-221). 
In general it can be noted that in continental Europe there certainly 
prevails a strong orientation to organize VOM in the framework of public 
services, while in England and Wales and Northern countries 
private/volunteer services and groups are more diffused. 
As far as mediators are concerned, they can be classified into two main 
categories: professionals and volunteers. The difference between the two 
groups is that professionals occupy a stable position and receive a salary 
while volunteers have neither one nor the other. Volunteer mediators are 
mainly those carrying out VOM in Anglo-Saxon and Northern countries, 
whereas professional mediators are those specifically recruited to carry out 
VOM in continental nations. But we can also classify as professionals the 
specialized police officers as well as social workers (both of court services 
and of local services). 
It is evident that the mediators’ categories influence to a large extent the 
existence/absence of a coordinating institution or agency. Volunteer groups 
can hardly be organized or coordinated from the top, whereas this is easier 
with public servants and groups. From an organizational point of view, the 
existence of a central agency which coordinates the different initiatives in 
22 See Young (2001). On the debate on punishment and restoration see Walgrave (2001). 
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the field of VOM is relevant for human and financial resources. In fact, in 
the large majority of countries there is a central agency acting as the 
promoter of VOM initiatives, providing guidelines or standards, sometimes 
coordinating and funding local services and groups, and/or providing for the 
training of mediators. They may be departments of the State governments, 
often the Ministries of justice. A central agency is lacking only in Finland, 
England and Wales, and in the French speaking areas of Belgium (Walloon 
and Brussels). In Ireland the coordination of VOM in the juvenile area is 
governed by the police structure while private/volunteer VOM services 
without coordination carry out VOM with adult offenders. 
In the majority of nations a central agency (a specific one or a Ministry) 



is considered an essential part of the organizational set-up concerned with 
the network of services working in the field of VOM. In 5 countries the 
Ministries of justice play the role of central agencies (France, Italy, The 
Netherlands, Norway, Spain/Catalonia), while in 5 other countries (Austria, 
Belgium/Flanders, Germany, Sweden and Poland) specific central agencies 
have been created. In some cases, these last are funded by a Ministry or State 
department. 
3.4 Recruitment and training of mediators 
We have noticed a major trend to recruit qualified experienced mediators 
and to provide for, more or less short training periods. A second minor 
orientation is the recruitment of both inexperienced mediators and 
experienced professionals who are often employed as social workers in the 
public services. 
In almost all countries mediators undergo the training period after 
recruitment. Two main orientations emerge. First, the recruitment of 
qualified and experienced mediators is preferred probably because this 
choice allows to reduce training costs remarkably. Second, when the 
recruitment is addressed both to qualified and experienced mediators and 
inexperienced mediators, in both cases training periods are provided for. 
When police officers and social workers take on mediation responsibilities 
as a part of their duties, they receive specific training. 
Four remarkable exceptions emerge in the framework outlined above: 
1. Luxembourg is the only country where the training is provided before 
recruitment. Moreover, recruitment, training and mediation activities are 
carried out inside the same institution, the Centre de médiation, so the 
training is useful to evaluate new mediators’ skills and capacities23. This 
model seems to be working very well; unfortunately it would be 
23 See chapter 10 by Paul Schroeder. 
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impossible to transfer the model of a single centralized centre to other 
countries with large territories. 
2. Austria is the only country where the training is very long even though 
qualified mediators (social workers, lawyers, psychologists, sociologists 
etc.) are recruited. The training lasts 4 years: the first year is devoted only 
to the training; subsequently mediators work under supervision and 
attend 5-week courses each year24. 
3. In Germany and Belgium/Flanders there is no training because only 
experts are recruited. These professionals are the same as in Austria 
where, however, they receive a very long training. 
Only in the above mentioned four countries is recruitment of mediators 
based on their formal university degrees; in the majority of our nations 
professional experience with children and adolescents is considered 
sufficient qualification to work in the mediation field. 
A general overview seems to show that many countries deem that a short 
training period of 4-5 days is enough to become mediator. This would imply 
that in general the role of mediator is considered to be quite simple. 
Apart from Austria, the longer training periods are undertaken by 
mediators in Italy and Luxembourg. In Italy the training is much longer, 
lasting a mean of 315 hours (Mestitz, 2004). In these two countries 
mediators (though not all Italian mediators) have been trained by Jacqueline 
Morineau (1998), whose method is called in Italy the “French model”. In 



France itself the model lacks followers, as Philip Milburn noted: “ Models 
(like the Morineau) that seem to have some success at international level in 
VOM have not made a significant impact on the French experience”25. 
Almost everywhere the training includes on-the-job activities, meaning, 
in practice, co-mediation. This is widely used in the United States (Umbreit, 
2001) but rarely in Europe where in almost all nations VOM meetings are 
carried out by only one mediator; when a second mediator is present in the 
meetings he/she is engaged in on-the-job training. The only exceptions are 
Italy and Luxembourg, where co-mediation is adopted in line with the 
theories and training carried out by Morineau. This choice can be 
dysfunctional, requiring twice the number of mediators; indeed sometimes in 
Italy there are three (Mestitz, 2004). 
4. FINAL REMARKS 
The above overview has shown that the main differences emerged 
24 See chapter 8 by Veronika Hofinger and Christa Pelikan. 
25 See chapter 14 by Philip Milburn. 
between British isles and Northern European countries on the one hand and 
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continental and Southern ones on the other, and that they appear to stem 
from both the different legal traditions and organizational procedures. 
Suffice it to recall three aspects: 
a) VOM is mainly an “in-court” or “near-court” procedure with the 
exception of Anglo-Saxon and (partly) Scandinavian countries, where 
VOM is an “out-of-court” strategy; 
b) in continental and Southern Europe a strong orientation to organize VOM 
as a public service prevails, whereas England and Wales and Northern 
countries seem to prefer private/volunteer services and groups; 
c) volunteer mediators prevail in Anglo-Saxon and Northern countries, 
professional mediators in continental and Southern Europe. 
Nevertheless, some common points must be noted. 
In other parts of the world pressures for adopting restorative justice come 
from aboriginal communities returning to ancient strategies of justice, while 
in European societies pressure groups come back to appeal to moral and/or 
religious values in order to overcome dysfunctional aspects of criminal 
justice. Here restorative justice practices and VOM seem to gain more and 
more consensus because they are based more on values than on politics, they 
are rooted in the individuals’ values of solidarity and sense of justice. On the 
other hand, many common cross-cultural features emerged from our 
summary overview notwithstanding the different approaches, legal traditions 
and organization of VOM services. They are mainly concerned with the 
similar substance of VOM and the processes involved. Moreover, public 
policies aimed to implement VOM with young offenders are almost 
everywhere conceived as an effective tool for crime prevention, for 
increasing citizen’s security as well as for educational and diversionary aims 
and for overcoming the unsatisfactory management of juvenile justice 
through the retributive approach to criminal justice. 
The process which led to the introduction and diffusion of VOM in EU 
countries shows a common model. In judicial systems any reform is 
generally introduced top-down through new norms, but VOM was almost 
always introduced by spontaneous bottom-up processes promoted by social 
and professional groups and/or movements. Very often this peculiar process 



was implemented in the absence of norms and through very similar VOM 
practices. Everywhere very motivated individuals and groups made VOM 
work. This seems a precious resource in order to further develop the 
restorative justice approach and VOM itself in Europe. 
Another similarity was the fact that specific norms on VOM were 
proposed and enforced long after the first pilot experiments with VOM took 
place and in many nations no regulations have been introduced so far. 
Sooner or later the problem of norms will be overcome as EU states are 
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specifically requested by the EU Council to adapt their legislation in this 
sense by March 2006 (Framework Decision of March 15, 2001, arts. 10, 17). 
Moreover, the first pilot projects were run with juvenile offenders in 
many European countries just as had happened in New Zealand and 
Australia and in other parts of the world. This shows that once again the 
juvenile justice system had played the role of the “Trojan horse” with the 
new restorative approach to crime, as two decades ago when “The move 
toward the welfare state was accompanied by a new approach to crime, 
emphasizing social policy at the expense of legal considerations, with 
attitudes toward crime committed by minors often playing the role of the 
Trojan horse in the citadel of the classic legal system” (Damaska, 1981: 
126). In other words the pilot projects introducing VOM with juveniles 
confirm that the juvenile justice system often does play the role of a 
laboratory where innovations and new ideas may be tested and sometimes 
transferred into the adult judicial system. 
A further and last point is that very frequently in continental and 
Southern European countries VOM is closely tied to the judicial systems. 
Thus judges and public prosecutors seem to lead the spread of VOM in the 
majority of countries. On the other hand this is confirmed by the recent 
establishment by French magistrates (both judges and public prosecutors) of 
a new European association aimed precisely to develop VOM and 
conciliation in the judicial context. The new association G.E.M.ME. 
(Groupement Européen des Magistrats pour la MÉdiation) was founded in 
December 2003, and national sections are now going to be established in 
many countries. The association includes mainly public prosecutors and 
judges, but lawyers, scholars and researchers in the field of mediation may 
also be accepted as members. Certainly this initiative shows that the wide 
interest for VOM is spreading around Europe. G.E.M.ME. can be useful as a 
pressure group to further develop mediation practices in Europe, but in my 
view there is a hidden risk. Taking into account that in continental and 
Southern European countries the gatekeepers of VOM are public prosecutors 
and judges, the new association might assume a leading role in proposing 
legislation and influencing EU public policies in such a way as to focus more 
on the interests of the magistrates and less on the interests of the mediators, 
pressuring countries utilizing VOM as an out-of-court procedure to modify 
such measures, moving more and more toward in-court procedures. 
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Chapter 14 
MEDIATION AND REPARATION FOR YOUNG 
OFFENDERS IN FRANCE: AN OVERVIEW 
- 
Philip Milburn� 

- 

1. INTRODUCTION 
Victim-Offender Mediation (VOM) has a recent history in France. It was 
introduced in the 1980s though local experimental schemes which were the 
initiatives of a small number of magistrates, social workers or academics 
acting independently. Most of these schemes were focused on adult 
offending. Only two or three were aiming at juveniles, hence the title 
médiation-réparation. Whilst adult penal mediation was mainly developed 
on a community and volunteer basis, juvenile oriented schemes involved 
social workers with responsibility for the implementation of judicial 
measures. These first experiences (4 or 5 in France at the most) were 
inspired by United States VOM schemes which a few French prosecutors 
studied during their visits across the Atlantic. They were based on the power 
of prosecutors to suspend prosecution under certain conditions, especially if 
the offender showed a willingness to do something to reduce the impact of 



the offence. Local schemes of “penal mediation” or “reparation mediation” 
had been developed on a larger scale and evaluated by mediation experts and 
also by the Justice department. 
At first, in the 80s, VOM was not welcomed in the French judicial 
system, either by the professional magistrates1 or by the Ministry of Justice. 
It was regarded as a low quality justice, offering no procedural guarantees to 
� Special acknowledgements to Bob Foster for his precious help and revision of this chapter. 
1 In France, judges and public prosecutors belong to a common professional body named 
“magistrates” (magistrats). 
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citizens. But this view had changed by the end of the 80s: the experimental 
schemes carried out on a larger scale were successful enough to provide a 
judicial response to a supposedly increasing level of petty crime. 
A rapid shift took place when the socialist government in power at that 
time, seeking re-election, was placed in the ambivalent position of having 
simultaneously to deal efficiently with crime and to avoid using excessively 
punitive means. Consequently, this government saw in VOM an ideal way to 
manage this dilemma. Already used locally as a diversion referral by some 
public prosecutors, VOM was included in the penal procedure code in 1993, 
which enabled implementation on a national scale. But for both 
organisational and legal reasons which are to be outlined in the course of this 
chapter, two separate procedures were devised: one mainly for adults 
(médiation pénale) and one for juveniles under 18 (réparation pénale2). 
Whilst adult VOM is merely a diversion referral (i.e., avoiding 
prosecution for the offender), Reparation Orders were included in the legal 
text defining the juvenile justice system3. They can be made by both the 
prosecutor and the “children’s judge” either in court or in a cabinet referral 
procedure. Reparation Orders are also meant to comprise an educational 
element and to be carried out by professional social workers under the 
authority of the national agency for “judicial protection of youth” 
(Protection judiciaire de la jeunesse, hereafter PJJ), responsible to the 
Ministry of justice. The effective instigator of the referral may be either an 
educational officer belonging to this agency or a social worker employed by 
a not for profit Organisation (NPO), subsidised and certified by the national 
agency, the PJJ. 
Therefore, the French system of Reparation Orders may be included in 
the definition of VOM for juveniles, however, as we will discuss further in 
this paper, the “victim” is not necessarily a private individual, but may be an 
organisation or the community as a whole. The measure deals with both the 
consequences of the offence for the offender and the individual or collective 
victim. 
2 The provisions do not mention any minimum age for these measures. In the survey we 
carried out, the youngest person involved with a reparation order was 9 years old. 
3 Ordonnance du 2/2/1945. 
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2. GENERAL FRAMEWORK OF 
IMPLEMENTATION 
2.1 Legal provisions in France: history and principles 
The preparation of the reform of the Code including VOM brought about 



a judicial debate as to its legal status. This kind of procedure can only be 
carried out if both parties give full consent and become involved in the 
process. It was argued that juveniles under 18 could not give full consent, 
possessing neither fully developed moral discernment nor legal 
responsibility. Therefore, the validity of the mediation process could be 
negated on these grounds. Besides, it was also argued that any penal measure 
designed for minors would fall within the realm of special legislation4 and 
must include an educational approach, in compensation for the lack of legal 
responsibility. This idiomatic concept of ‘educability’ had been forged in 
1945 through replacing punitive action for juveniles by judicial measures 
enforced by educational and social tools. 
As a result a specific doctrine has been developed for this type of 
measure intended for minors. In its new legal framework, médiationréparation 
became merely “reparation” which implied the pre-eminence of 
an educational dimension. But the legal text included in the Procedure Code 
does not formally prohibit the possibility of ordering and carrying out adultlike 
VOM referrals for minors. The above mentioned legal argument against 
this is by-passed by obtaining the consent of the child’s parents in the 
mediation process. In many local jurisdictions (but not all), prosecutors may 
refer young offenders under 18 for penal mediation on the condition that 
their parents take part in it. 
The resulting legal framework, issued by the reform of the code adopted 
on January 4th, 1993, can be summarised as follows: 
- the Penal Procedure Code provides for a “penal mediation” referral 
intended for the adults by the prosecutor, to be carried out by a specific 
agency or agent which is agreed by the court; 
- it provides for juveniles under the age of 18 to be referred for “penal 
reparation”. It may be requested by the prosecutor, by the juvenile court or 
the children’s judge. If requested by the prosecutor, indictment is avoided if 
the reparation measure is successful. If the judge orders it, it is considered an 
educational measure with no penal consequence; if the court orders it, it is 
considered an educational measure and the sentence is suspended. In all 
these cases, it is carried out by educational staff under the conditions 
mentioned in the Introduction. 
4 Ordonnance du 2/2/1945. 
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The uniqueness of the French situation in this matter lies with the fact 
that VOM is formally excluded from the process of the reparation 
programmes for minors but may be carried out in some cases where the 
young offender’s parents act as legal respondents. Therefore, this chapter 
will consider both schemes, each of which over the years has developed 
significantly different references, standards and practices, whilst being 
carried out in quite separate frameworks. Consequently, it is necessary at this 
point to introduce a permanent distinction between the two kinds of 
schemes: Reparation Orders and penal mediation referrals. 
2.2 Reparation orders 
Reparation Orders (RO) are intended to be carried out by education 
officers – state employees – of the PJJ agency. There appears to be no 
additional cost since it is part of their global service. The agency is organised 
within “departmental” (i.e., county) units, each comprising residential 
services and “open context” (fieldwork) services which have RO 



implementation in charge. These services are coterminous with the 1815 first 
level juvenile jurisdictions in France. 
This agency is, in some areas, completely overloaded with work and so 
ROs may be carried out by “private” educational services. These private 
organisations receive subsidies for the educational measures they are 
required to carry out by the youth court. There were approximately 22 
private RO services throughout the country in 2000. 
The characteristic of RO lies in the high level of professionalism of its 
agents. This has consequences both for the independence and on the relative 
homogeneity of practice. According to the survey we carried out, social 
workers in charge of RO tended to be resistant to the precise demands 
coming from the magistrates related to the effectiveness of their actions. 
They are very much concerned with maintaining its educational purpose, 
which they consider to be fundamental. We shall look at the doctrinal basis 
and its consequences later on. 
Two different groups of social workers carry out ROs. A first group are 
part of the national judicial agency for youth (PJJ). Trained to support the 
specific measures that relate to the judicial processes, their competency is 
mainly based on educational and pedagogical ideals. When specialising in 
reparation, they may follow a specific additional 2/3 day training course to 
become familiar with the national guidelines. The relatively high 
professional status and standard of this group ensures national homogeneity 
in practice and models, and high levels of independence from the pressures 
5 Considering the statistical categories of the judicial administration, it is impossible to know 
precisely how many of these services actually carry out ROs. 
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and demands coming from external agents, such as the police, the 
prosecutors and the judges. 
A second group of social workers is employed by private organisations. 
They also are trained and licensed by a state diploma in special education 
(éducateurs spécialisés). This three-year training takes place in social work 
professional academies. There is no specific training for mediation or 
reparation on the course. The special competencies required are in general 
acquired on the job, with supervision provided from senior colleagues. 
Within the State agency, most agents have multiple tasks including 
reparation. The co-ordination between them is not very well developed and 
based mainly on individual motivation and initiative (seldom on service 
agenda). In private organisations, things appear more efficiently organised 
around reparation, since most agents are trained for this measure. If several 
of them work in the same organisation, there is a significant co-ordination: 
sharing of the cases, meetings about the cases and the possible options, etc. 
Reparation being a professional activity, an agent who works only on 
Reparation Orders may carry out up to 20 measures at a time. A full 
reparation process, without any special incident, is spread over 3 months on 
average. 
2.3 Victim-offender mediation 
VOM may be carried out for young offenders in another framework: the 
common penal mediation schemes designed for adults. The context is 
therefore the same as it is for adults but the type of method of mediation may 
differ. 
Penal mediation schemes vary a lot according to the jurisdiction in which 



they operate and depending on the history of their development. It is 
impossible to have a global view of the different frameworks but we can get 
a good glimpse with the survey we completed in 2000. Out of our sample, 
four kinds of mediators’ status were categorised. Here are their respective 
characteristics: 
1. professional mediators within a large not-for-profit organisation for 
social child care; 
2. unpaid volunteers within a small community mediation organisation, 
existing before the penal mediation scheme was implemented; 
3. lay mediators paid for each intervention and working under the direct 
authority of the prosecutor’s office; 
4. retired police or justice professionals, operating on a voluntary basis and 
receiving a small amount of money to cover expenses. 
Different practices may be observed in each of these contexts. In the 
main, there is a significant dependence upon the prosecutor’s office which 
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forwards the cases to the penal mediation agency. If the agency also provides 
separate activities (such as n. 1 and 2), it may have a certain autonomy but 
most prosecutors seem to want to keep a close eye on what mediators do and 
to control their action. Besides, there seems to be no precise indication at the 
national level about what mediation for young offenders should consist of. 
Methods depend either on the prosecutor’s instructions or on personal 
initiatives from the mediators. 
2.4 Professional qualification of mediators 
Who exactly are the mediators? What is their background or their 
training? Three major categories may be outlined to give a general idea: 
lawyers or magistrates. They are chosen for their basic competency in 
terms of law and/or personal authority. They may be recruited following 
their own application or at the request of the prosecutor or other 
mediators, etc. They generally attend annual short training sessions 
offered by a national organisation, lasting three or four days. The quality 
of their competency in the practice of mediation rests mainly on the 
quality of the training at local level and the requirements and standards 
designed by the organisation. The co-ordination and the debriefing of 
cases by the team often play a major role in this perspective. 
2. The second category refers to new mediators who cannot be considered 
as professionals, but as part-time mediators who might have a main 
employment or be a student, house wife, etc. They are recruited on the 
basis of their previous relational or cultural competency and trained to 
mediation more or less intensively according to the different agencies 
employing them. They may be volunteers or be paid for each mediation 
case they carry out. 
3. The third category includes professional mediators, mediation being their 
main or sole activity and resource for living. Their background and basic 
training has to do either with law or social work. The specific training in 
mediation is more intense than it is for those belonging to the other 
categories mentioned. These mediators are recruited internally from 
related activities, or through external recruitment. But there is no 
professional group of mediators to be found in France (and certainly not 
for VOM), given that “professional” mediator refers mainly to the 
employment status. 



The status of the mediators is chosen by the organisations and they then 
employ mediators belonging to only one of the three categories. With 
juvenile cases, only one mediator is in charge. She/he is chosen on the basis 
of his previous experience with young people (social worker, teacher, etc.) 
1. The first group consists of retired individuals, mainly police officers, 
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Although there is a certain dynamic of co-ordination of mediators within the 
local organisation, those who intervene for juveniles seem to work in a more 
individual way: there appears to be no specific training, meetings or 
discussions structures relative to this particular kind of situation. Whilst 
those who carry out ROs show a good level of training and specialisation in 
child care, mediators have a much lower level of professionalism, both in 
terms of status and competencies (specialisation, training, etc.). Moreover, in 
a large majority of cases, the same persons are accredited to perform both 
penal mediations and legal cautioning (rappel à la loi). The latter may be 
ordered for adults as well as juveniles, but minors are the main target. In this 
kind of performance, the agent represents the judicial institution in its 
authoritative dimension. The same person is called upon to perform a non 
directive action as mediator between a young offender and a victim. They 
are thus required to have a double set of competencies combining conflicting 
qualities. 
In conclusion, one can note a significant discrepancy between the highly 
professionalised reparation agents, developing specific competency for this 
activity, and the absence of well defined standards, status and training 
concerning penal mediation involving juveniles. This is largely due to the 
legal framework which decrees that juvenile justice matters must be dealt 
with by the national agency PJJ. All other penal mediation initiatives for 
juveniles are carried out and developed at a local level and sometimes rely 
on the qualities of one person (specialised mediator). But there is no national 
scheme in terms of defining standards, training and guidelines. 
3. OFFENCES, OFFENDERS AND PROCEDURE 
3.1 Categories and profiles of juvenile offences 
The survey we undertook of a sample of the French jurisdictions gathered 
specific and relevant data concerning the nature of offences that Reparation 
Orders deal with and the profile of the young offenders. 
Firstly, let us examine the national official data concerning penal 
mediation and reparation referrals. 
Table 14-1 shows that penal mediation represents only 22% of the total 
activity of both mediation and reparation referrals. The 16,222 referrals 
represent 27% of the total of reported offences for which some judicial 
action (diversion or prosecution) is taken. Penal mediation referrals represent 
6% of that total. 
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As far as survey data about ROs are concerned, some statistical 
indications are provided by a survey of over 265 files on reparation orders in 
2000 (see Tables 14-2, 14-3, 14-4). 
Table 14-1. Number of referrals of young offenders in the years 2000-2001. 
2000 2001 
N N % 
Penal mediation (prosecutor) 3,561 3,518 21.69 
RO (prosecutor) 4,776 4,972 30.65 



RO (judge) estimated 4,600 5,000 30.82 
RO (court) 2,296 2,732 16.84 
Total 15,233 16,222 100 
Source: Annuaire statistique de la justice (2003). 
Table 14-2. Previous judicial actions against young persons sentenced to ROs in 2000 
(sample: 240 individuals). 
% 
None 81.67 
One 13.33 
Two and more 5.00 
Source: Milburn (2001). 
Table 14-3. Offences committed by youth offenders sentenced with ROs in 2000 (sample: 265 
individuals). 
Offences % 
Theft and robbery 48.30 
Assault 13.21 
Destruction/deterioration of goods 23.02 
Miscellaneous 15.47 
Source: Milburn (2001). 
Table 14-4. Age of juvenile offenders sentenced with ROs in 2000 (sample: 262 individuals). 
Ages % 
0-12 8.40 
13 8.40 
14 12.98 
15 21.37 
16 25.19 
17 23.66 
Source: Milburn (2001). 
It can be added that 63% of the juveniles have parents who belong to the 
working class (including unemployed) whereas only 15% from the middle 
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and upper classes6. Moreover, at least 37% of juveniles are from one-parent 
families. 
VOM seems to be used for juveniles who commit petty offences for the 
first time and who are in difficult social situations. Age does not appear as a 
decisive criterion for the magistrates: the involvement in crime stands out 
(according to the statistical tests) as the prominent criterion for choosing this 
kind of judicial measure. 
3.2 Procedure 
Reparation and penal mediation concern minors’ cases which are brought 
to the prosecutor’s office by the police. The prosecutor can either close the 
file, pass it on to the children’s judge for legal proceedings or use the 
“diversion” option. In the latter case, he refers the case to a specialised 
agency (which undertakes the appropriate measure) calling for a mediation 
or reparation. Once the measure has been undertaken by the juvenile, the 
mediator or the social worker reports his final assessment to the prosecutor 
who closes the file if the assessment is positive. In the case of failure, he 
may ask for prosecution, but he has no legal obligation to do so. He has full 
discretion in the “prosecution opportunity”7. If the case is dropped, the 
offence and the procedure are not mentioned on the offender’s record. 
Indeed, this type of diversion procedure gives no legal basis to the 
effectiveness of the offence since the person’s guilt is not established by the 
court. 
Reparation may also be ordered by the children’s judge or the juvenile 
court, whenever the prosecutor has called for an indictment8. The measure is 
not a sanction but remains an educational measure according to the minors’ 



penal legislation. It is placed on the offender’s record. The court’s or judge’s 
choice is based on the prosecutor’s request, the court social services advice 
and their own appreciation of the case. When it is ended, its outcome is 
reported to the judge or the court who takes a final decision on further 
proceedings. When the measure has been considered successful, the 
proceedings generally come to an end. 
In most jurisdictions, the local agency carrying out ROs has preliminary 
discussions with the court and the prosecutor’s office as to what kind of 
6 The remainder comprises shop owners and retired parents whose position in the social 
hierarchy is undetermined. 
7 This is the official designation for this prerogative. His decision in this matter is liable to 
appeal (e.g., by the victim), but this very rarely happens for petty offences. 
8 This is only possible for reparation. VOM can only be undertaken as a prosecutor’s office 
referral. Moreover, children’s judges have the discretion to order educational measures 
without reporting to the court, which can order both educational measures and penal 
sanctions. 
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cases may be considered for reparation (nature of offence and profile of 
offender). This explains the relatively homogeneous statistical characteristics 
of the juveniles, as shown above. The same agencies carry out ROs ordered 
by the judge or court and referred by the prosecutor; moreover, the cause of 
the referral does not determine the specifics of the measure. 
On the whole, ROs appear to be a more clearly defined procedure in 
which the various stakeholders have precise guidelines for action. This is 
much less true of VOM which is entirely at the prosecutor’s discretion. 
Criteria for choosing cases vary considerably according to local jurisdictions 
and sometimes to the individuals involved. VOM is clearly a diversion 
measure, where the prosecutor has the decisive role taken by the police in 
other countries (especially in the United Kingdom). It operates as a non 
judicial measure referred by a judicial agent who exerts effective control 
only on the licensing of the mediators with very little impact over its 
implementation. 
4. ETHICAL STANDARDS AND TECHNICAL 
PRACTICE 
4.1 Elements of doctrine 
During the years preceding the inclusion of these measures in the Penal 
procedure code, research and debates have burgeoned about what penal 
mediation and RO should consist of. The debates took place in separate 
contexts. The PJJ – the national agency for child protection and care of 
young offenders – has the monopoly over the implementation of sentences 
and disposals aimed at minors. It has therefore sought to develop a specific 
philosophy for reparation. 
Mediation, for its part, has had no official support, except for the 
establishment of a small private organisation accredited by the Justice 
ministry to provide training and establish a network of local organisations in 
charge of mediation. But the affiliation is not compulsory and its authority is 
quite limited. Besides, the legislative provisions for mediation are aimed 
predominantly at adults. 
4.1.1 Reparation Orders: the concept of resilience 
ROs are underpinned by several specific academic references with 
respect to their purpose and their implementation. They have been drafted by 
psychologists and educational professionals from the PJJ national agency. 



This contributed to focus on the educational dimension of the intervention. 
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Reparation is seen neither as a punishment nor as a simple repairing of 
damage done to the victim. It has mainly a symbolic dimension, inspired by 
a psychoanalytic approach. The young offender’s feeling of guilt is the 
element to be “repaired”, as well as his identity within the community: this is 
part of a process of resilience, as theorised in psychology. Reparation has 
primarily a restorative dimension in the sense that the relationship of the 
person with his/her social environment is the key to the resolution of the 
offence. Moreover, it has an educational aspect in the sense that this 
relationship is fundamental for the personal development of an adult-to-be 
and therefore it needs more than mere law enforcement or reparation of the 
damage. The reparation process is meant to enhance the personal 
responsibility of the youth with a better understanding of the meaning of his 
misbehaviour and of what is expected by the community. 
These points have been developed and argued in several publications9, 
which gather the points of view of psychology theorists, youth magistrates 
and social workers, thus consolidating a single referential framework for 
anyone concerned with the implementation of the scheme. 
This well defined doctrine does not give a major role to the victim. He is 
not excluded from the operation and may have his place as a representative 
of the community. However his distress or the damage done to his goods is 
not be central to the reparation process, but merely one of the elements. The 
activity undertaken by the youth as a reparation achievement is justified to 
the victim on the sole grounds that it is compatible with the educational 
aims. 
4.1.2 VOM: conflict resolution principles 
In France, VOM relies more generally for its references on mediation in 
general, e.g. community or family mediation (see Milburn, 2002). In France 
there is a multiplicity of trends and models as to how mediation should be 
carried out. They are supported by different organisations and networks, 
often in competition. As a result there is no mainstream model for VOM in 
France. Local practice depends solely on the pre-existing local mediation 
organisation or an affiliation to a training network. Whilst these practice 
models have some influence in community and family mediation, there is no 
such process in VOM, because the training is light and the standards of 
licensing are designed by the local prosecutor’s office. For example, 
community mediation has developed with reference to the “Grenoble 
model”. Models such as the one developed by Jacqueline Morineau, that 
9 Cf. Vaillant (1994; 1999). 
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seem to have some success in other countries10, have not made a significant 
impact on the French experience. 
Because of this lack of coherence, our research founded its analysis on 
the basic principles to be found in the abundant literature on mediation, 
including books and specialised journals11. Here there appears to be a 
dominant consensus which may be considered as a common set of doctrinal 
references. What do these principles mean in concrete practice? Do 
mediators abide by these rules which have no coercive aspect? 
The main principles deal with the neutrality and the impartiality of the 
mediator during the intervention. She/he is supposed to be “neutral” in the 



sense that she/he does not represent the state and its aims in terms of public 
order. Therefore, as far as the criminal action is concerned, she/he is not 
there to enforce the law, but simply to restore the relationship between the 
two parties based on a feeling of fairness (Rawls, 1971). From this point of 
view, her/his action must remain non directive in the sense that she/he must 
neither impose nor even suggest the outcome of the dialogue between the 
two parties (Faget, 1997). The solution to the dispute should result from the 
exchange between victim and offender and their own initiative. This 
Rogerian approach implies that people must find a suitable outcome based 
on their own common sense and values, and consequently the solution is 
their joint responsibility. 
Impartiality has to do with the equivalence with which the mediator treats 
both parties, not giving any favour to the interest of one against the other. On 
these grounds, the solution to the dispute is based on equity; neither of the 
parties should exert power or domination over the other. In order to be 
effective, these ethical notions rely on the preliminary condition that both 
parties give their consent to the mediation process and, further, that they take 
ownership of it. 
Are these conditions met in VOM ? There is no global answer. Some of 
the schemes do their best to reach these goals (especially those which are 
sufficiently independent from the prosecutor’s office). There is a major issue 
with the difference of status between offender and victim: it may be 
overcome if the mediator does not consider, during the process, the separate 
status of each party but rather treats them as responsible citizens with the 
capacity of solving the problem they are faced with. But in many cases, these 
principles are sacrificed to the requirements of penal action and the common 
sense of moral values: the offender should be treated as such and the victim 
should be granted benevolent consideration. 
There is, of course, a more general question about the reality of the 
consent of the offender in the case of a referral procedure avoiding 
10 See for example the chapters on VOM in Luxembourg and Italy in this volume. 
11 See for example Bonafé-Schmitt (1992), Guillaume-Hofnung (1995). 
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sentencing (and even of the victim if she/he wants some compensation for 
the damage). Also, several questions arise as to the value of mediation when 
aimed at offenders aged under 18: 
Given that the youth cannot give his consent because he does not have 
full legal responsibility, what is the position of his parents in the mediation 
process? Are they involved on the basis of the offence (for which they bear 
no legal responsibility) or on the basis of its civil consequences (the 
corresponding value of the damage)? Can neutrality and impartiality be 
maintained on this basis, especially considering the discrepancy of age and 
social status between the victim and the offender? 
These questions cannot be fully answered from within the doctrine, 
which is only concerned with adults: from its point of view, young offenders 
should benefit from reparation referrals since mediation comprises no 
educational element to deal with the age issues. If parents are to act as 
representatives of the young person, it can only be on grounds of the 
compensation element of the incident. The reality of how these situations are 
dealt with is of course, in many cases, significantly different. 
4.2 Competencies and practice 



Beyond the formal principles, it is necessary to take into account 
effective practice in the various modes of implementation of penal mediation 
and reparation for young offenders. The following points are drawn from 
two separate surveys carried out under the author’s supervision, that reflect 
on the practical implementation of these two schemes. The surveys do not 
only give an account of the various practices and the deviations from the 
doctrine but also look at the tensions that underpin the choices made by the 
individuals (e.g., mediators, reparation workers) or by local agencies in this 
matter. 
4.2.1 Reparation Orders 
ROs are sent to the relevant service either by the prosecutor or the judge, 
who in most cases leave significant discretion to the professionals in charge 
to define the precise contents of the measure, though some magistrates seem 
to want to intervene in this process. 
Our observations show that the general process is similar amongst the 
various agencies that carry out RO. This is due to the precise policy and 
guidelines published by the national agency. Three steps can be identified in 
the process. The first step consists of an assessment of the juvenile, covering 
her/his personal situation and the nature of the offence. Parents are generally 
invited to participate. The education agent may in this way assess the 
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capacity of the young person to participate in a reparation process. She/he is 
also liable to report on specific causes of the juvenile’s misbehaviour (e.g., 
mental pathology, severe educational deficiencies, sexual or physical abuse, 
etc.). During this first interview, the young person and her/his parents are 
told the general principles of the measure and asked if they agree with them. 
If they agree, they move on to the second step which consists of a series 
of interviews with the young person (generally without his parents this time) 
to prepare him/her for the reparation activity. The purpose of this phase is to 
encourage the juvenile’s understanding of the negative value of his offence 
and to work out a positive outcome by choosing a relevant activity. Such an 
activity is likely to restore his own self-esteem and his relationship with the 
local community. This choice is made in the dialogue between the two. The 
juvenile proposes a series of possibilities and then gets in contact with the 
intended beneficiaries of the activity. The social worker guides him in this 
choice by advising and approving. 
The third step – the activity itself – is not to be considered as “work” but 
as a valuable “achievement” acknowledged as such by the beneficiary who 
may be the victim her/himself – whether a private citizen or a public or 
private organisation – or another organisation which takes on the supervision 
of such an activity. This may be public services12 (34% includes fire brigade, 
police, local authority’s technical services, etc.), charity organisations (26%), 
community services (12% including old people’s home, public library or 
cultural centre, sports club, etc.). 
If the activity is carried out within such a framework, someone selected 
from the staff of the organisation will supervise the young offender and will 
contribute to the final assessment with him/her, the education agent and 
sometimes the parents. The purpose of this session is to assess how the 
young person benefited educationally from the whole process, in terms of 
restoring a relationship with the community and understanding the value of 
law-abiding behaviour. It is important that she/he should identify and 



acknowledge them explicitly and the professional provides a written report 
to the prosecutor or the court on this basis, before the whole procedure can 
be concluded. 
In some specific cases (15%), the activity consists of pedagogical 
seminars which the young offenders attend: this is especially effective for 
driving offences and drugs misuse. 
4.2.2 The role of the victim 
Victims are rarely involved in the activity. This occurs only in about 10% 
of the cases in our sample. There are several reasons for this. First, there 
12 The following percentages refer to our survey carried out on a wide sample. 
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might not be any clearly defined victim or it may be a community, e.g. jointownership 
in collective housing. Secondly, the victim may be a large private 
or public organisation, also quite anonymous and not a proper victim from a 
psychological and social point of view (merely from a legal and economic 
one). Thirdly, the victim might be illegitimate in the sense that he or she is 
also not a law-abiding person, especially in the cases of conflicts arising 
between people both involved in an illicit activity. The fourth possible (and 
perhaps the most frequent) reason, is that the victim is not willing to 
participate in the reparation process and refuses to have any further contacts 
with the offender. Also, a special situation arises when the victim is himself 
a juvenile. His participation in the reparation programme poses a set of 
problems from legal, educational or merely practical perspectives. 
The two latter impediments could be easily overcome if a proper 
mediation process was to be commenced by the professional. Social workers 
in charge of ROs acknowledge that they do not have appropriate competency 
in the matter and therefore cannot bring the victim to accept participation in 
the reparation process. But they also tend, on the other hand, to consider that 
the victim does not play a major role in the reparation when taken as an 
educational tool. Hence, this lack of competency does not appear to them as 
a gap in their intervention repertoire. 
The issue of the participation of the victim in the reparation 
implementation is a matter of dispute between educational services and 
prosecutors’ offices. The latter tend to consider that victims ought to be more 
systematically involved in reparation activities so that they can be aware of 
the efficiency of judicial action. For this reason, it seems that the presence of 
the victim in the reparation process is becoming more common, not so much 
as a beneficiary of the activity but at least in terms of receiving apologies 
and information about the outcome of the process for the young offender. 
This option can be considered as a compromise made between the demands 
of the prosecutors and the professional education standards designed by 
social workers for reparation programmes. Reparation consists then of a 
combination of shuttle diplomacy mediation and reparation activity 
performed for the benefit of a third party. 
4.2.3 VOM for juveniles: practices 
As mediation for under 18s is not explicitly considered by the law, there 
has been no official monitoring of its practices. They depend merely on local 
initiatives and it is quite impossible to know, without a specific survey which 
has not yet been undertaken, what really takes place within the different 
mediation agencies throughout the country. 
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In the survey that we carried out several years ago, it clearly appeared 
that, when mediators were in charge of cases involving young offenders, 
they would undertake a different kind of mediation than that involving the 
adults. This is partly due to the presence of the parents acting as responsible 
adults and partly due to the reference to the educational requirements. 
From what we could observe, the proper mediation process is 
subordinated in favour of a didactical session, which insists on the 
unlawfulness of the behaviour and on the negative consequences for the 
victim. So, the latter is asked to tell what damage he has undergone due to 
the offence. In these conditions, the process appears rather like a “minicourt” 
(according to the words of one of the interviewed mediators) than a 
genuine mediation. The neutral and impartial position of the mediator which 
the official doctrine regards as the key to effective mediation is utterly 
absent in these situations. The intervention is instead based on the inequality 
of status between the offender (and his parents) and the victim. The mediator 
represents the interests of the state (by mentioning the law) and those of the 
victim. The whole process can be compared to a cautioning session where 
the victim can state the nature of the damage and where he can get financial 
compensation from the parents13. 
Such a deviation from the ideals of mediation seems to result from both 
the absence of clear guidelines for mediation including for juveniles and the 
differential status of the different stakeholders. The juvenile has limited 
responsibility, the parents are not directly involved in the offence and the 
victim seeks compensation. This is the situation that mediators have to 
manage: combining the law enforcement and the compensation goals. 
5. THE MAIN ISSUES IN THE FRENCH SYSTEM 
The main distinguishing feature of the French system of VOM with 
regard to juveniles lies in its duality. Two possibilities exist in its 
implementation, one comprising a full educational function (reparation) and 
the other one operating through the presence of the offender’s parents (penal 
mediation). Before 1993, the experimental scheme (named médiationréparation) 
was not separated in two different kinds of penal measures. This 
distinction has stemmed from the question of the specificity of the law 
relating to minors in France. Two aspects had to be taken in account here: 
the age of legal responsibility and the requirement for educational support to 
be provided. This question can be addressed at international level: do young 
13 An important and often understated aspect of the mediators’ work consists in advising the 
stakeholders about the possibilities that their insurance policies offer them and how to 
apply. 
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people have the full capacity to understand, accept and sustain a mediation 
process without the help or protection of a professional youth worker? 
The question can be posed on the grounds of the (in)equality between an 
adult victim and a young offender. Is the former not in a position to take 
advantage of his ascendancy over the young person and thus go beyond 
reasonable demands? Does she/he have sufficient autonomy of action to 
negotiate a fair agreement? Can she/he understand the full significance of the 
agreement and not see in it some form of humiliation that might encourage 
future misbehaviour? 
Two kinds of answers are provided for this question in the French system 
by the separate schemes. In the first one, VOM for minors, relies on the 



offenders’ parents willingness to take part in the agreement. The mediation 
process, in this case, deals mainly with the damage done to the victim and 
how she/he may be repaid by the offender’s parents. Such a process does not 
provide a genuine restorative dimension. The social transaction concentrates 
exclusively on the material dimension and not on the reactivation of the 
social link between the juvenile, the victim and the community. Moreover, 
the absence of clear national policy and guidelines for VOM aimed at minors 
stresses the tendency towards a financial rather than psychosocial agreement. 
The second scheme, reparation, is founded primarily on a restorative and 
educational basis. The pecuniary aspect is considered as secondary and dealt 
with by the insurance company. The restorative dimension of the process is 
favoured where the juvenile is brought to understand and acknowledge the 
rules and the values of the community s/he shares with the victim. And 
beyond this, it aims to make him/her able to understand the sense of the law 
and of his/her wrongdoing. 
So, in this process of “reparation”, the focus is not placed on the victim, 
who does not always play a part in it. In many cases, the reparation activity 
is intended to profit the community as a whole. This tendency seems mainly 
due to the educational focus of the scheme, undertaken by the special 
education agency or youth professionals depending on the judicial 
administration. A question is therefore raised about the possibility of 
combining these two, victim-oriented and educational goals. The latter 
should not be left out if one considers the data from the surveys mentioned 
above, regarding the social profile of the young offenders committing their 
first petty offence. It is clear that the context of social difficulties needs to be 
taken in account. 
An important issue about diversion measures has been considered by the 
experts: in the absence of a diversion system (mediation, reparation, 
cautioning), what would happen to young these offenders? Would they 
remain the responsibility of the police and community cautioning or, 
alternatively, would they be handed to the judge and educational measures 
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which he has at his disposal? It is likely, considering that the majority of 
juveniles involved are first offenders, that the first option is the most likely 
one: young offenders who formerly would have been cautioned by the 
community (i.e., big stores) or the police tend to get referred to the 
prosecutor’s office via a complaint. Hence, mediation – as does other referral 
measures – appears rather as an “institutionalisation” (via the prosecutor’s 
office) of the resolution or regulation of petty offences than a community 
oriented process. Such a process of institutionalisation of dispute and offence 
resolution is augmented by the profiles of the pseudo-lay mediators and the 
cautioning agents who are defined more as official agents than ordinary 
citizens representing the community, as is the case in community mediation, 
for example. 
Looking at the rationale behind the prosecutor’s choice of the various 
possibilities she/he has at hand in this diversion system, it seems that the 
decision depends rather on the characteristics of the offence and its 
consequences (whether there is victim or not, his/her status, the importance 
of the damage, etc.) than on the issue of public order or educational issues. 
Significantly, the great majority of prosecutors do not meet young offenders 
or their family before taking their decision which relies only their reading of 



the file and the recommendations of the police. The young offender’s 
intentions and his social and psychological personality are not taken in 
account at all whereas they are an essential dimension in the “classic” 
juvenile justice approach. 
These remarks tend to strengthen the idea of an unequal process 
concerning penal mediation addressed at juveniles in France: the victim and 
the damage seem to be the primary consideration in the state policy of the 
prosecutors’ offices and therefore in the intervention of the mediators. The 
specific characteristics of the juvenile – seen an adult and a citizen but with 
an incomplete education and sense of personal responsibility– are often 
underestimated if not ignored. Reparation orders have developed as an 
alternative to this tendency, focusing on the relationship between the 
juvenile, the offence and the context of its occurrence. But then, the victim 
and the damage are not put at the centre of the restorative process. 
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